OGhe Solicitors’ Sournal 


Vol. 97 


March 7, 


1953 No. 10 





CURRENT TOPICS 


The Coroners Rules, 1953 

A RECENT report by a committee, of which Mr. Justice JONES 
was chairman, stated that the wide discretion conferred by 
the law on coroners gave rise to a disparity in the practice 
followed by different coroners and that certain difficulties 
occasionally arose which indicated the desirability of rules 
being made prescribing procedures at inquests and _post- 
mortem examinations and establishing more uniform practice 
in the keeping of records and the supplying of information by 
coroners. The LoRD CHANCELLOR and the HOME SECRETARY 
have substantially accepted the recommendations of the 
committee and rules came into force on Ist March, 1953, 
setting out the procedure and practice which, in the opinion 
of the Lord Chancellor and the Home Secretary, should be 
followed by coroners in the conduct of post-mortem 
examinations and inquests (the Coroners Rules, 1953 (S.I. 1953 
No. 205)).. A coroner must keep an indexed register of all 
deaths reported to him or to his deputy or assistant deputy 
in the form prescribed in the Second Schedule to the rules. 
A standard form of inquisition (Form 18 in the Third Schedule 
to the rules) has been prepared, in order to promote uniformity 
in recording the results of inquests ; copies may be obtained, 
at a cost of 7s. 8d. a hundred copies, on application to H.M. 
Stationery Office. Home Office circular No. 38/53 states that 
the form of inquisition prescribed by the rules makes it 
necessary ‘o revise the form of annual return made by 
coroners in pursuance of s. 28 of the Coroners Act, 1887, and 
s. 28 of the Coroners (Amendment) Act, 1926. The 
opportunity has also been taken to bring the return into a 
form which will provide the information which is now required 
and is not available from other sources and will eliminate 
some particulars which are no longer needed. The rules also 
deal with the duties of coroners with regard to the selection of 
medical practitioners to make post-mortem examinations and 
the persons and bodies to be informed of the hour and place 
of the examination. They also provide that inquests shall be 
held in public except where in the interest of national security 
the coroner excludes the public from an inquest or part of an 
inquest. Another important rule provides that a properly 
interested person shall be entitled either in person or by his 
solicitor or counsel to examine witnesses. The chief officer of 
police, unless interested in another capacity, is entitled to 
examine a witness only by counsel or solicitor. If the death 
has been caused by an injury received in the course of 
employment or by industrial disease the appointee of a trade 
union to which the deceased belonged is deemed to be a 
properly interested person. 

Inquests and Civil and Criminal Liability 

UNDER the Coroners Rules, 1953, any person whose conduct 
is likely, in the opinion of the coroner, to be called in question 
at an inquest must, if not duly summoned to give evidence at 
the inquest, be given reasonable notice of the date, hour and 
place at whjch the inquest will be held. Where murder, 
manslaughter or infanticide is in question in relation to any 
person who is not present and has not been summoned to 
attend or otherwise given notice of the inquest it must be 
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adjourned to enable him to be present if he wishes. 
Documentary evidence as to how the deceased came by his 
death is not admissible unless the coroner is satisfied that 
there is good and sufficient reason why the maker of the 
document should not attend the inquest. If documentary 
evidence is admitted, the inquest must be adjourned to 
enable the maker of the document to give oral evidence, if 
the coroner or any properly interested person so desires. No 
person is allowed to address the coroner as to the facts and, 
by way of corollary, the coroner and the jury are precluded 
from expressing opinions or making or recording riders on any 
matters other than those within the scope of the inquest, 
unless the opinion or rider is designed to prevent the 
recurrence of fatalities similar to that in respect of which the 
inquest is being held. Another important rule provides that 
no verdict shall be framed in such a way as to appear to 
determine any question of civil liability. 


Legal Aid Problems 

EVERY innovation creates its own problems, and those 
created by legal aid are neither excessive in number nor 
insoluble. LyNskEy, J., on 27th February (The Times, 
28th February), tried an action in which both parties 
were legally aided. A lady taking out her spaniel had been 
knocked down and injured by an Alsatian dog which had 
become involved in a “‘ snapping and snarling match.” Her 
action for damages against the owner of the Alsatian failed, 
and Lynskey, J., asked what damages the plaintiff would 
have received if she had been successful and went on to 
say that if there had been no such thing as legal aid the 
proceedings would never have come to court. He added 
that it was a pity that some system could not be evolved 
so that committees responsible for civil aid certificates 
would know whether there was any practical use in a certifi- 
cate. In the days before legal aid, solicitors used their dis- 
cretion in these matters, with no more information available 
than the committees now have, and it is difficult to see what 
more can be done. It was not rare before legal aid for a 
working man to have to pay weekly instalments in satisfaction 
of damages, and solicitors are often justified in advising 
their clients to sue in order to get such instalment orders 
for their clients. On the question of costs, his lordship said 
that the rules made it quite clear that civil aid certificates 
or a copy of them should be filed with pleadings. He made it 
clear that if solicitors would not carry out their obligations 
properly under the Legal Aid and Advice Act, 1949, they 
would not get the benefit of its advantages, and he would 
refuse to make an order for taxation of costs. 


Double Taxation: Proposed Reforms 

THe Royal Commission on the Taxation of Profits and 
Income in its first interim report, published on 24th February 
(Cmd. 8701, Stationery Office, Is.), make recommendations 
concerning the removal of the present restrictions on unilateral 
relief for double taxation, and the grant to traders of the 
option of excluding from assessment such part of their oversea 
profits as is shown to be unremittable under local currency 
regulations. This latter concession, the report says, should 
be subject to certain safeguards for the revenue and the part 
of the profits excluded should be brought back into assess- 
ment when remittance becomes a possibility. The concession 
relates to tax relief granted to traders in respect of taxes 
paid in a country with which the United Kingdom has no 
double taxation agreement. ‘‘ Whereas a trader,” the report 
says, ‘‘ who comes within the benefit of a double taxation 
agreement gets full tax credit in the United Kingdom for the 
comparable oversea taxes, a trader who pays such taxes in a 
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country with which the United Kingdom has no such agree- 
ment has to rely for any tax credit here on the statutory 
provisions for unilateral relief. Under them he gets tax credit 
but only to the extent of half the United Kingdom tax in 
the case of foreign countries and of three-quarters in the case 
of Commonwealth countries.” They also recommend that 
the United Kingdom Government should be given power, 
which ‘‘ should be exercised as soon as possible,’’ to mak« 
agreements with other countries providing for the grant of 
credit by the United Kingdom against United Kingdom tax 
on oversea profits for such an amount of oversea tax as the 
other country certifies to have been spared to the taxpayer 
by virtue of specified tax concessions under the laws of that 
country. 
Solicitors Acts to be Consolidated ? 

In reply to a Parliamentary question on 2nd March the 
ATTORNEY-GENERAL Stated that work is in hand on, inter alia, 
a Bill to consolidate the Solicitors Acts, and that it was hoped 
to introduce the Bill during the current session. In _ the 
absence of further information the scope of the proposed 
Bill can only be a matter of conjecture, but it is perhaps 
surprising that since the last consolidation in 1932 there is 
deemed to be a sufficiently luxuriant growth of subsequent 
legislation to justify a fresh comprehensive measure. Never- 
applaud the Statute Law Committee for 
undertaking the venture, which can only be of benefit to the 


theless we 


profession. 
The Law of Tipping 

LikE the legislation relating to gambling, the laws of tipping 
seem to lack symmetry and to be much honoured in the breach. 
The latest example occurred at Epsom on 26th February when 
His Honour Judge TupoR REES, in fining a taxi-driver {1 for 
demanding more than his legal fare, said: ‘ The Act clearly 
states that if a taxi-driver demands or takes more than the 
proper fare he shall be guilty of an offence. Therefore, if he 
is offered a tip he should refuse to take it, though presumably 
he could be given a tip in kind, such as a bottle of beer, but 
it must not be money.” This obviously is a case where in 
the eyes of the law it is more blessed to give than to receive. 
In fact the passenger who failed to give the tip might find 
himself the opposite of blessed in the mouth of the taxi-driver. 
This divergence of law from fact does not increase respect 
for the law. 

‘ Crime Statistics 

STATISTICS which are unmistakable in their moral were 
given by the HOME SECRETARY on the second reading of the 
Prevention of Crime Bill. He said that figures of offences 
known to the police under the heading of felonious wounding 
from 1948 to 1952 were 646, 625, 976, 1,078 and 1,023. The 
corresponding figure for 1938 was 388. For malicious wound- 
ing the figures were 3,547, 3,705, 4,201, 4,445 and 4,806, 
and the corresponding figure for 1938 was 1,602. Taking 
these two groups with ‘those for robbery with violence, th 
figures were 5,294, 5,320, 6,198, 6,323 and 6,891, compared 
with a figure of 2,277 for 1938. He said that there had been 
an increase in crimes of violence over the last five years 
of as much as 30 per cent., and we were now faced with a 
level of violent crime roughly treble the pre-war rate. Many 
of these offences did not necessarily involve the use of offensive 
weapons, but too many of them did. He said that the offence 
created by the Bill was limited to possession without lawful 
authority or excuse in a public place. An interesting problem 
was touched upon by Mr. MontTGOMERY HYDE, member for 
Belfast North, who asked whether a woman who carried 
a knitting needle for her protection was to be considered 
an offender. 
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SOLICITORS’ CHARGING ORDERS 


Tue device of imposing a compulsory charge on the assets of 
a person indebted to another is to be seen in various guises. 
One example of it is to be found in the Partnership Act, 1890, 
under s. 23 of which the court may make an order charging 
a partner’s interest in the partnership property and profits 
to secure payment of a judgment debt owed by the partner 
in question, and judgment creditors generally may invoke 
s. 14 of the Judgments Act, 1838, and s. 1 of the Judgments 
Act, 1840, in order to obtain a security on the debtor’s 
interest in stocks and shares or in any fund in court. In 
both these instances a judgment for the amount due is a 
necessary pre-requisite. 


With regard to certain property, however, a_ solicitor 
engaged in litigation is placed in a privileged position. He can, 
in appropriate circumstances, obtain security for his costs 
without the necessity of first suing for them and entering 
judgment. We have not in mind here the various special 
procedures under which security for costs is ordered, for 
example, in suits in the Divorce Division where a wife petitions 
against her husband and thereby incurs costs for which he is 
ultimately liable as for necessaries supplied to her. Nor 
where a defendant is sued by a party outside the jurisdiction, 
and may apply for an order on the plaintiff to make provision 
for costs which may be awarded to the defendant in subsequent 
events. These are orders inter partes in the sense that they 
prescribe a provisional indemnity to a litigant against another 
litigant for a liability which the party has incurred or will 
incur to hisownsolicitor. Section 69 of the Solicitors Act, 1932, 
which confers the right which we propose to discuss, is in aid 
of the solicitor himself, and in practice operates in one sense 
to the detriment of the solicitor’s own client or former client. 


The section provides that any court in which a solicitor 
has been employed to prosecute or defend any suit, matter 
or proceeding may at any time declare the solicitor entitled 
to a charge on the property recovered or preserved through 
his instrumentality for his taxed costs in reference to that 
suit, etc. It appears that, taking a simple action for debt as 
an example, once judgment has been obtained for the claim 
the plaintiff's solicitor is entitled to say that property has 
been recovered or preserved, for the Court of Appeal held in 
Farrant v. Caley (1924), 68 Sor. J. 898, that even an unsatis- 
fied judgment debt may be the subject of a statutory charging 
order ; and an award of costs only, to be paid by one party to 
another or out of an estate or fund, is similarly a sufficient 
recovery of property within the section, even when the 
costs are awarded on a construction summons (Re Blake 
1945] Ch. 61). 

But many more abstruse points have been raised in con- 
nection with s. 69 and the sections in earlier Solicitors Acts 
which it replaces. Several of them arose in Wimbourne v. 
Fine |1952) 2 T.L.R. 596, which may conveniently form the 
basis of the remainder of this article. A plaintiff issued a 
writ claiming that a business, formerly carried on by her and 
then re-opened by relatives after she had closed it, belonged 
to her ; alternatively she claimed that there had been a part- 
nership between her and them. The relatives admitted the 
partnership but nevertheless disposed of the business assets. 
On the plaintiff's motion for the appointment of a receiver, 
a sum of money was lodged by the defendants in joint names 
to await the trial of the action. After this lodgment had 
been made the first change of solicitor took place, as a result of 
which the applicant in the recently reported proceedings 
became concerned as the solicitor for the plaintiff. He 


took the action to trial, and after a seven-day hearing it was 
held that the plaintiff's claim to be sole owner of the business 
failed, but that her alternative claim to be a partner succeeded. 
A partnership account was ordered, and the plaintiff obtained 
in addition an order for an account of the moneys received on 
disposal of the business assets. Her costs were to be taxed 
and paid out of the assets. 

Meanwhile the fund was still lodged in joint names, but 
certain advances were made to the plaintiff out of it, and in 
addition, some months after the trial, the plaintiff mortgaged 
her interest in the fund to a bank. Subsequently the 
applicant, who was no longer acting for the plaintiff, was 
informed that the parties had agreed terms of settlement 
which involved the division of the balance of the fund, and 
he thereupon issued a summons for a charging order in respect 
of his taxed costs. 

The first point considered by Harman, J., was whether 
the fund was “ property recovered or preserved "’ in the action. 
He held that it was, notwithstanding that the object of the 
action was to recover the whole of the business as being the 
plaintiff’s. The fact that the plaintiff“ got an answer which 
was not welcome to her ’’ was irrelevant, for in Hyde v. White 
1933} P.105 a charging order was made in favour of solicitors 
who had acted for a party propounding several wills, all of 
which the court rejected. The interest of their client in 
the resulting intestacy was there held to be “ property 
recovered or preserved.” Lord Merivale said: ‘‘ The statute 
construed with reference to various classes 
In the present case Harman, J., treated the 


must be 
of litigation.” 
fund in joint names as being equivalent to money paid into 
court to the credit of the suit to abide its result. The holders 
had retained it and managed it, and the learned judge thus 
links the circumstances with those in Bartle v. Bartle (187? 
| eo 13 Eq. 497, where Wickens, V.-C. spoke ot property 
‘is managed and retained for the 


being preserved when it 
rightful owner, instead of being left to the first comer.” 

Then it was argued that the recovery or preservation 
was not through the instrumentality of the applicant, who 
came on the scene after the lodgment of the money. The fact 
that the applicant was no longer acting at the time of his 
application is clearly irrevelant it is; perhaps, the typical 
case. Harman, J., held that, in spite of a dictum of Grove, J., 
in Clover v. Adams (1881), 6 Q.B.D., at p. 624, the solicitor 
who prosecuted the action to the conclusion of the judgment 
which declared that the plaintiff had some rights in the fund 
was entitled to say that such interest as she took was recovered 
through his instrumentality, notwithstanding that lh 
happened not to be employed when the fund was created. 


The other points in the case concerned the extent of the 
property over which the charge should operate, and the 
priority of the solicitor’s charge vis-a-vis the creditors of 
the partnership, the bank which had taken a mortga 
on the plaintiff's share of the fund, and the parties to the 
compromise. In a_ partnership action the charge may 
be granted over the entire fund, and not only over the interest 
of the party whom the solicitor represented (Jackson v. Smut 
(1884), 53 L.J. Ch. 972). But the court has a discretion, 
and the plaintiff's claim having largely failed, Harman, J. 
thought that in the present case the charge should be limited 
to her interest in the fund. That being so, the charge must 
also be subject to the interest of the partnership creditors. 
As to the bank, however, s. 69 concludes with an enactment 
that ‘‘ all conveyances and acts done to defeat, or operating 
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to defeat,’ the charge shall, except in the case of a conveyance 
to a bona fide purchaser for value without notice, be void 
as against the solicitor. The fact that the solicitor-applicant 
himself arranged the charge with the bank was not sufficient 
to displace the effect of these words. ‘“‘ Every mortgagee of 
a fund, either in court or in joint names like this, with an 
action pending . . . must be taken to have notice . . . that the 
solicitors to any of the parties may have a statutory right to 


Costs 


RS’ March 7, 1953 


JOURNAL 


apply to the court for a charging order.’ Neither could the 
compromise defeat the solicitor’s claim. 

The power conferred by s. 69 is discretionary, but it is 
interesting to remember that Lord Greene, M.R., said in 
Re Blake, supra, that if a solicitor satisfies the requirements 
of the section, some good reason must be shown for depriving 
him of a charging order, although the reason need not 
necessarily be connected with his own conduct. J. F. J. 


CERTIFICATION AND TAXATION—(1) 


A CLIENT who feels that he is being overcharged by his solicitor 
has always had the right to have the bill taxed, and the 
current statutory provisions with regard to this are contained 
in ss. 66 to 68, inclusive, of the Solicitors Act, 1932. The 
Solicitors’ Remuneration Order, 1953, introduces a 
further remedy for the client who is dissatisfied with the 
amount of his solicitor’s bill of costs under Sched. II. This 
remedy is a sort of halfway house on the road to taxation 
and its object is, no doubt, to afford the client some satis- 
faction without the formality of a taxation by the Supreme 
Court Taxing Office. We remedies 
which a client may thus and in 
chronological order. 


now 


now examine the 
detail 


will 
pursue, in some 

The first step which a client may take after he receives 
the solicitor’s bill of costs, computed according to Sched. II, 
is provided by the Remuneration Order, 1953, 
which states that without prejudice to the provisions of 
ss. 66 to 68, inclusive, of the Solicitors Act, 1932, the client 
may require the solicitor to obtain a certificate from The Law 
Society certifying that the sum charged is fair and reasonable. 


Solicitors’ 


Pausing there for a moment, it is significant to observe 
that the request to have the bill certified must come from the 
client, and he is the only person who can make that request. 
It is customary for a mortgagor to pay the mortgagee’s 
solicitor’s costs in connection with the mortgage and if, before 
undertaking the business, a solicitor gives notice under r. 6 
of the General Order, 1883, in writing to his client, that is 
to the that 
Sched. II, then the mortgagor is bound by that election, 
notwithstanding that he has not had notice thereof 
Re Allen (1887), 34 Ch. D. 433). In the case of the mortgage 
of any asset other than freehold or leaschold land, Sched. II 
would, of course, apply without any notice. 

In such a this the mortgagee will not be very 
interested in the amount of his solicitor’s fair and reasonable 
fee, for, since he is not going to pay that fee, he could not, 
to use a phrase borrowed from the vernacular of the day, 
care less. 


mortgagee, he elects to charge according to 


(see 


Case as 


Yet, since the mortgagee is the client, he is the 
only person who can request the solicitor to obtain a certificate 
from The Law Society. The mortgagor, who is more than 
interested in the amount of the fee computed under Sched. II, 
since he is going to pay it, cannot request the solicitor to 
obtain a certificate, or if he does so request, he can be politely 
refused or tacitly ignored by the solicitor. He has other 
remedies open to him, of course, but it seems a little odd that 
suitable provision was not made for the certification of a 
solicitor’s bill of costs at the request of the client or of the 
party paying or liable to pay the same, inste:.d of which the 
provisions are limited to the client alone. 

What has been said here about the case of a mortgagee’s 
solicitor’s costs applies similarly to a lessor’s solicitor’s costs 
paid or payable by the lessee, and to other cases where a party 
other than the client pays the solicitor’s fees. 


One other point may be noticed at this juncture, and that 
is that there is no time limit within which the client must 
lodge his request for certification by The Law Society, other 
than that the request must be made before the bill of costs 
is paid or taxed (see proviso (c) to the new Sched. II). This 
raises an interesting question. It is not unusual for a solicitor, 
in agreement with his client or by the exercise of his common- 
law lien, where money recovered by him for his client comes 
into his hands, to deduct the amount of his fees and expenses 
from the amount recovered, before remitting the balance to 
the client. The remittance is then normally accompanied 
by a receipted account for the fees, so that, in effect, the client 
has thus paid the solicitor’s bill of costs. In such a case it 
is not clear whether the client is debarred from requesting his 
solicitor to obtain a certificate from The Law Society as to the 
reasonableness of the amount of the bill. Again, he has 
another remedy in the right to have the bill taxed, but this 
particular remedy is possibly denied to him. 

Upon presentation of the solicitor’s bill of costs, at the 
client’s request, to The Law Society, that body will consider 
all the facts and circumstances and, if it considers that the 
amount of the bill is fair and reasonable, it will issue a certifi 
cate to that effect. If, on the other hand, The Law Society 
does not consider that the amount of the bill is fair and 
reasonable, it will certify what amount is, in its view, fair and 
reasonable in the circumstances of the case, and it may thus 
certify a higher amount than that charged by the solicitor. 
If the sum certified is the solicitor’s bill, 
or less, then that sum, in the absence of taxation, will be th 
sum payable by the client. However, this is not the end 
of the story, for the client can still have the bill taxed in 
the Supreme Court Taxing Office, within certain limitations, 
which will be considered in a further article. 


amount of the 


If the client, reversing the order of procedure envisaged in 
the 1953 order, elects to have his solicitor’s costs taxed first 
and thereafter is still dissatisfied with the amount of the costs 
he cannot then go to The Law Society to certify what 1s fair 
and reasonable. By having the bill taxed he has exhausted 
his remedies, and the Supreme Court Taxing Office remains 
the final authority for determining what is fair and reasonable. 
He cannot even appeal to a judge against the ruling of the 
taxing master, or rather he cannot appeal with any ettect 
because on a question of guantum the court will not intertere 
with the discretion of the taxing master (see Coon v. Diamond 
Tread (1950), 66 T.L.R. (Pt. 2) 8). 

Another interesting point arises in connection with this 
question of certification by The Law Society. It will b 
recalled that the scale fees under Sched. I are fixed as the 
amounts which a solicitor may charge in respect of completed 
transactions relating to purchases, mortgages ind 
leases, subject to the fact that local law societies may them- 
selves fix minimum fees which in most cases range between 
85 per cent. and 100 per cent. of the authorised scale. Ii no 


sales, 
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minimum has been fixed, then the solicitor may not hold 
himself out, nor allow himself to be held out, as being prepared 
to do this type of professional work at less than two-thirds 
of the scale fees set out in Sched. I (see the Solicitors’ Practice 
Rules, 1936, r. 2). If, however, a solicitor was minded to 
work for a particular client for fees less than those minimum 
fees fixed by the local law society of the district in which 
the client’s property is situated, there seems to be nothing to 
prevent him from giving notice in writing before undertaking 
each transaction, to the client, under r. 6, supra, electing to 
be remunerated according to Sched. II; and if, in charging 
a fair and reasonable fee under that Schedule, he renders a 
bill for less than the authorised minimum scale fee for the 
district, it does not seem that anyone can object with any 
effect. The client certainly would not do so, and he is the 
only person who can demand a certificate by The Law Society. 
Other local solicitors might object on the ground that the 
solicitor was attracting business unfairly by consistent under- 
cutting, but they could do nothing effective about it. And at 
the worst, the solicitor now has the argument that under the 
new Sched. II his fee is to be fair and reasonable having 
regard to all the circumstances, and if, having these circum- 
stances in mind, he fixes a fee which happens to be less than 
the scale fee, no blame can attach to him, since he has acted 
perfectly honestly and in the client’s interest. This is a 
situation which seems to call for some attention, in the 
interests of professional prestige. 

Two more important features call for notice here. Firstly, 
if a bill computed under the new Sched. II is taxed, whether it 
has been certified by The Law Society or not, and the taxing 
master allows less than one-half of the amount charged by the 
solicitor, then the facts will be brought to the notice of 
The Law Society. This is a measure of safeguard to the 
profession as much as anything else, for it will result in the 
building up of a body of experience and will thus assist in 
stabilising the fees for non-contentious work. ~ 
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The second point, and it is an important one, is that before 
a solicitor may bring proceedings to recover a bill of costs 
delivered under Sched. II he must, in writing, draw his 
client’s attention to the latter’s right (a) to request the solicitor 
to obtain a certificate from The Law Society, and ()) to the 
provisions of the Solicitors Acts, 1932 to 1950, with regard to 
the taxation of costs (see proviso (b) to the new Sched. II). 
It will be sufficient, it is suggested, for the solicitor merely 
to indicate the relevant provisions in bald terms in each case, 
and it will not be necessary for the notice to the client to 
contain a wealth of detail, for both Statutory Instruments 
and Acts of Parliament are available to the public. Thus, 
a paragraph in the letter demanding payment to the effect 
that ‘‘ your attention is directed to S.I. 1953 No. 117, under 
which you are entitled to ask for our fees to be certified by 
The Law Society, and to the relevant provisions of the 
Solicitors Acts, 1932 to 1950, under which you are entitled 
to have our bill of costs taxed in the Supreme Court Taxing 
Office,’’ would apparently be sufficient notice to the client. 
On the other hand, a very bald note to the effect that “ your 
attention is directed to S.I. 1953 No. 117 and the Solicitors 
Acts, 1932 to 1950,”’ would hardly seem to comply with the 
provisions of proviso (/). 

It may be thought by some to be desirable to have a short 
note on the lines of the above paragraph printed on the 
account forms, or to have adhesive printed slips for attachment 
to accounts sent to certain clients. This is entirely a matter 
for each individual solicitor to decide, but the main point to 
be borne in mind is that before an action can be brought to 
recover a bill of costs under Sched. II a notification somewhat 
on the lines suggested above must be sent to the client in 
writing. 

The rights of clients to have their solicitor’s bill of costs 
taxed in the Supreme Court Taxing Office, and the limitations 
with regard thereto, will be considered in a subsequent article. 

4. RE. 


SOME RECENT CASES ON THE VALUATION AND 
DEDUCTION OF ANNUITIES FOR ESTATE DUTY 


In Re Duke of Norfolk {1950} Ch. 467 the testator had, by 
his will, charged his residuary estate with an annuity payable 
during the joint lives of A and B and the life of the survivor 
of them to be paid to A during his life and after his death to B. 
In due time A died and the liability to estate duty on his 
death came before the Court of Appeal. Before considering 
the decision which was reached it may usefully be emphasised 
that this was a case of a continuing annuity for joint lives, 
and not of two separate annuities one springing into life as 
the other determined : the difference is fundamental. 

There is no question, on principle or on authority, that 
where an aliquot share of the income of a fund is left to A 
for life then on the death of A an aliquot share of the fund 
passes under the Finance Act, 1894, s.1. In the instant case 
the Crown contended, firstly, that there was a passing under 
s. 1 of such “‘slice’’ of the trust property as was required to 
produce the annuity ; secondly, that A had an interest in the 
settled property which ceased on his death so that there was a 
benefit accruing on his death, which benefit fell to be valued 
under s. 7 (7) of the 1894 Act. The taxpayer contended that 
what passed was a chose in action—the annuity—and what fell 
to be assessed was its actuarial value as at the date of A’s 
death. 

The Crown’s second contention foundered upon the principle, 
Stating it shortly, that since the annuity did in fact pass 


ie 


under s. 1 there was no room for the application of s. as 
stated by Lord Macnaghten in Cowley+v. I.R.C. {1899 
A.C. 198, 212, the sections are mutually exclusive. The 


first contention was rejected because, as explained by 
Evershed, M.R., at pp.478-9, and by Jenkins, L.J.,at pp. 488-9, 
the rights of an annuitant are quite different from those of a 
life-tenant. Evershed, M.R., said: ‘‘In the case of one who 
has enjoyed for his life (say) one-fourth of the income of an 
estate, it seems to me in accordance with common sense and 
a natural use of language to say that he enjoyed for his liie, 
that he was life tenant of, a fourth part of the corpus of the 
estate; and accordingly that a fourth part of the estate 
passed to his next successor. But no such language can, in 
my judgment, appropriately be used in the case of an annuitant. 
He is in no way concerned with the changes in yield of the 
estate ; his right to his annuity will continue whatever income 
the estate may produce or (unless he has a right to look to 
income only) though the estate produce no income at all..." 


That case, therefore, established that where an annuity for 
joint lives is charged on a fund and the annuity passes on the 
death of an annuitant the property passing under s. 1 is the 
annuity as a chose in action which falls to be valued on actuarial 
principles. The annuity passes quite independently of the 
composition of the fund upon which it is charged. 
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Re Lambton 

Re Lambton’s Marriage Settlement [1952| 1 T.L.R. 127 
(Harman, J.); 2 T.L.R. 68 (C.A.), was discussed at 96 Sot. J., 
pp. 189 and 618, and it is only necessary to indicate its 
result in the briefest terms. 

If property is settled to pay the income to X for life subject 
to the payment of an annuity to Y and after the death 
of X to pay the whole income to Y, then, on the death of X, 
estate duty is payable on the whole corpus and not only on 
that part which was not previously devoted to satisfying the 
annuity. 

Re Longhourne’s Marriage Settlement 

This case, reported at [1952| 2 T.L.R. 818, was very 
similar to Re Lambton except that the settled fund upon 
which the annuity was charged passed not to the annuitant 
for life but to a third person absolutely. That is to say, the 
limitations were to X for life subject to an annuity to Y and 
after X's death to Z absolutely. 

It was decided without doubt or difficulty that whatever 
passed from X to Z passed under s. 1 and not under s. 2: it 
was then urged that what passed was not the whole fund but 
that “‘slice’’ of those funds not required to produce the 
continuing annuity. After traversing most of the cases dis- 
cussed in Re Lambtonand referring to the arguments in the Duke 
of Norfolk case that the rights of annuitants could be equated 
with those of life tenants, Wynn Parry, J., found (p. 820) that : 
as . where a tenant for life is entitled to property subject 
to an annuity, the annuitant has an interest in the whole of the 
property and not only in a slice thereof; and equally the tenant 
for life has an interest in possession in the whole property. 
The tenant for life dies. It must surely follow that the whole 
property passes upon that death because the tenant for life was 
entitled in possession to the whole. After his... or her death 

. someone else comes into possession of the whuie.. . 

The Crown then conceded that since the annuity continued 
it must be treated as representing a burden on the property 
and that there should be some deduction representing the 
value of that burden. There was dispute as to the basis 
upon which such allowance should be calculated and the 
learned judge, very rightly if it may be said so with respect, 
rejected any suggestion that it should be ascertained by 
reference or analogy tos. 7 (7). It is pleasing to observe that 
it was emphasised in express terms that s. 7 (7) is confined 
to charges arising under s. 2 and has no reference to s. 1 or 
to anything else. It was, therefore, decided that the deduction 
was to be calculated on actuarial principles. 

Thus this case, with the deduction conceded by the Crown, 
is In some ways a converse of the Duke of Norfolk case. In 
one the annuity passed, the corpus did not pass and the annuity 
was valued on actuarial principles ; in the other the corpus 
passed and the annuity continued and was valued for purposes 
of a deduction on the same principles. 

What is more interesting, however, is a comparison of 
Re Lambton with Re Longhourne : in the latter case a deduction 
was, and in the former case it was not, conceded, although on 
grounds of pure hardship there is not much to choose between 
the two at first blush. There is, however, this difference 
between them. In Re Longhourne, assuming Z does not spend 
the corpus, the Crown will collect duty on the death of Y 
under s. 2 (1) (0) and will then collect duty on the death of Z 


” 


An inscribed fountain pen and pencil were presented to 
Mr. Walter Lee on 20th February to mark the completion of his 
sixtieth year of service with Messrs. Morrish & Co., solicitors, 


of Leeds. 
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under s. 1 on the whole corpus (less the duty paid on the death 
of Y). In Re Lambton, the Crown will have one claim only, 
on the death of Y, and it cannot, of course, exceed the whole 
corpus. 

From the reports it does not appear that this consideration 
was ever advanced ; it does appear that the ground for the 
concession in Re Longbourne was that the annuity continued 
whilst it appears to have been assumed that in Re Lambton 
it merged with Y’s newly acquired life interest in the whole. 
Now this may or may not have been so, for since the 
Judicature Act, 1873, s. 25 (4), now the Law of Property 
Act, 1925, s. 185, equitable rules of merger prevail and merger 
or no merger may depend upon the intention of the parties. 
Leaving aside for the moment all questions of estate duty it 
may, in acase similar to Re Lambton, be greatly to the advantage 
of the annuitant-cum-life tenant that the annuity should not 
merge. Consider the case where the annuity is charged upon 
income and capital and the income is insufficient to satisfy 
it. Ifthe annuity did not merge the annuitant could continue 
to mulct capital at the expense of the ultimate remainderman : 
if it did merge he would be restricted to the income produced 
from year to year. 

Of course whether or not the annuity can be said to continue 
must depend in the first place upon the precise provisions of 
the will or settlement. If the trustee is directed to hold the 
property until the death of X upon trust to pay an annuity 
to Y and subject thereto the income to X and after the death 
of X to pay the income to Y, then Y never had a whole-life 
annuity, but only an annuity determinable on the death of X, 
and the question would never arise. But if there was first 
an independent gift of an annuity to Y and subject thereto 
the income to X for life, remainder to Y for life, it is possible 
to contend that there may be no merger. 

Assuming the latter case, consider the position where the 
annuitant, before the death of X, the first life tenant, sold 
and conveyed away his annuity. Here it is difficult to see 
that there could have been any merger because the right to 
receive the annuity and the right to receive the balance 
of the income were never in the same hands. In such a case 
the annuity, like the annuity in Re Longbourne, continues. 
Would the Crown concede a deduction in that case ? If it did, 
its own position would, as explained above, be slightly worse 
than in Re Longbourne because it would not be able to claim 
duty on the death, of the annuitant in addition to a passing 
of the whole fund under s. 1. If it did not, the hardship on 
everyone other than the purchaser of the annuity might be 
grave indeed. The corpus would be diminished by duty on 
the whole amount, which might reduce its income far below 
the amount necessary to provide for the annuity so that the 
whole fund might disappear into the hands of the purchaser of 
the annuity. 

It seems very difficult to distinguish a case such as this 
from Re Longbourne. In both cases the annuity would 
continue, but in one case the annuity is on the life of the person 
entitled to receive the annual payments whilst in the other it 
is pur autre vie. But if a deduction were allowed in sucli a 
case it is difficult to see why it should not be in the Re Lam/ton 
case simpliciter. It is strange and peculiar indeed if the burden 
of estate duty should be substantially reduced because the 
annuitant, perhaps as a result of his prodigality, conveys his 
annuity to another. eee. 


Mr. J. Walton Bishop, solicitor, of Llandilo, Registrar of 
Llanelly County Court for forty-five years, is retiring this month. 

Mr. W. S. Theaker, solicitor, of Leeds, has been appointed a 
member of the Central After-Care Association. 
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ALTERNATIVE ACCOMMODATION: THE TERMS 


THE point at issue in Strutt v. Panter [1953] 2 W.L.R. 
406 (C.A.); p. 130, ante, was a short, if interesting, one. 
The judgment delivered by Evershed, M.R., also contains 
some ‘‘ observations by the way’ on which comment may 
usefully be made. 

The matter arose in this way. The defendant’s late father 
had been the plaintiff's tenant of a controlled house. His 
tenancy was apparently determined during his lifetime and 
when he died his widow, the defendant’s mother, succeeded 
him as statutory tenant. That is how the report puts it, 
and I assume that the father was a statutory tenant when 
he died, and that the mother did not claim in accordance 
with the principle laid down in Moodie v. Hosegood {1952} 
A.C. 61; but in either case, perhaps “ succeeded ’”’ is not a 
very happy expression, if Tickner v. Clifton [1929] 1 K.B. 207 
be sufficient authority for the proposition that a statutory 
tenancy so created is a new one. 

The next thing that happened was that the plaintiff sought 
and obtained an order for possession against the widow under 
the Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, s. 3 (1) (d), 1.e., by satisfying the court that suitable 
alternative accommodation was available for her or would 
be available for her when the order or judgment took effect. 
The said accommodation consisted of a house in the same 
road belonging to the plaintiff; its recoverable rent was 
2s. 11d. a week more than the rent of the house claimed, the 
figures being 13s. 10d. and 10s. 11d., but the order was 
granted on the terms that the plaintiff would let her the 
house at the weekly rent of 10s. 11d. That was in February, 
1950; and in December, 1951, the widow, having lived in 
the new house in accordance with the agreed terms, died. 

Then the defendant, who had no doubt resided with her 
mother for at least six months preceding her death, laid 
claim to a statutory tenancy under s. 12 (1) (g) of the Increase 
of Kent, etc., Restrictions Act, 1920, as amended by s. 13 
of the Rent, etc., Restrictions (Amendment) Act, 1933. 
Whether the mother died testate or intestate would not, in 
view of Moodie v. Hosegood, supra, matter; and apparently 
the plaintiff brought the action for possession, quite correctly, 
without giving the defendant notice to quit. His contention 
was simply that the widow’s tenancy had been a “ statutory ” 
tenancy and one arising on the death of a statutory tenant ; 
none, of course, arises on the second death (Pain v. Cobb 
(1931), 146 L.T. 13). 

It may be literally correct to say, as one writer says, that 
the Acts contain no mention of the term “ statutory 
tenancy ’’; that is to say, the marginal note to s. 15 of the 
Act of 1920 runs “ Conditions of Statutory Tenancy,” but 
marginal notes are not part of a statute. Still, the expression 
has been called convenient but inaccurate, and has perhaps 
best been characterised as ‘‘a compendious expression to 
describe the right of a tenant of protected premises to remain 
in possession of those premises, notwithstanding the deter- 
mination of his contractual tenancy ’’ (American Economic 
Laundry, Ltd. v. Little [1951] 1 K.B. 400). But the nearest 
the plaintiff could get to that was to show that the widow 
had held a tenancy granted in order to confer jurisdiction 
as required by an Act of Parliament, and the court, while 
according him sympathy, could but hold that the mere 
substitution for the “ tenancy ”’ of the old house of a tenancy 
of the new one was not a “ translation”’ of the one to the 
other. A statutory tenancy can only come into existence 


when a tenant retains possession after the determination of 
a contract of tenancy, and cannot arise when no previous 
landlord-and-tenant relationship in respect of the premises 
has ever existed. 

Questions mentioned and commented upon but not answered 
were : What would have been the effect if, possibly as soon as 
the tenancy of the new house had commenced to run, the 
plaintiff had given the widow notice to quit, or a notice of 
increase ? Would the tenancy have become a statutory one ? 
Would the increase have been recoverable ? Concentrating 
rather on the second point, the learned Master of the Rolls 
said: “If that is to be prevented, it may be that orders 
of this kind should contain a further undertaking, on the 
part of the landlord, that, so long as the tenant remains in 
occupation and complies with all the terms of the newly 
created tenancy, the landlord will not serve a notice deter- 
mining the contractual tenancy, with a view to an increase 
in rent, without the leave of the court, or on such other 
terms as the county court judge may think proper.” 


I take it that this does not contemplate any restriction 
on the right to increase rent in the only two cases permitted 
under “‘ new control’’: increased rates and improvements ; 
but that Evershed, M.R., was envisaging cases like the one 
before him, in which alternative accommodation had been 
provided and let at less than the permissible amount. This 
is rather borne out by an earlier reference to the landlord 
“serving a notice to quit as a preliminary to increasing the 
rent to the recoverable limit of 13s. 10d.’’; a recognition, 
as it were, of the position revealed by Phillips v. Copping 
[1935] 1 K.B. 15 (C.A.), which showed that such a notice 
would not be within the “ permitted increases ’’ provisions ; 
by the same token, the Rent Restrictions (Notices of Increase) 
Act, 1923, might presumably not give it the effect of a notice 
to quit. 

Evershed, M.R., also admonished county court judges, 
when making orders of this kind, to consider their possible 
effect so far as succession under s. 12 was concerned ; though 
it did not perhaps very often happen that the person against 
whom the order was being sought was himself or herself a 
‘successor’’ under s. 12. One may perhaps ask, having 
considered the possible effect, what can the judges do about 
it? In the case before the court, the defendant was indeed 
lucky in that if there had been no move she would have had 
no tenancy. It seems difficult for a judge to prevent such 
an occurrence, unless he advises the defendant, or whoever 
else may be letting the approved accommodation, to serve 
notice to quit immediately. It does not seem that any order 
of a county court judge could effectively modify the definition 
of ‘‘tenant”’ given in s. 12; but the desired result might, 
I suggest, be attained by approving a grant of a fixed term 
of, say, one week. The “ undertaking ”’ would, however, have 
to be modified accordingly ! 


‘ 


Probably the reason why the plaintiff had agreed to let 
the new abode to the widow at 10s. 11d. per week was that 
it would not otherwise have satisfied the requirement, to be 
found in s. 3 (3) (ii) of the 1933 Act, of being suitable to the 
means of the tenant. But where the learned Master of the 
Rolls says, in another part of his judgment, that county court 
judges ‘“‘try to put the tenant as nearly as may be in the 
same position as he or she was before the possession order 
takes effect,” this may be generally true, but invites the 


a 
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comment that it isnot what the Act requires. As Asquith, L.J., 
pointed out in Warren v. Austen (1947) 2 All E.R. 185, “ all 
I have to do is to compare the two sets of premises, and if, 
on a comparison, the alternative accommodation is proved 
to be inferior, it follows necessarily that it is unsuitable ”’ 
is not the criterion (as it was under s. 5 (1) (d) of the Act 
of 1920: “reasonably equivalent as regards rent and 
suitability ’’). The contention that this applies to rent as 
well as to nature and extent of accommodation is supported 
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by Cresswell v. Hodgson '1951) 1 T.L.R. 414 (C.A.), in which 
while the plaintiff landlord was refused an order because in 
all the circumstances the court did not consider it reasonable 
to make one, the fact that the rent of the house offered 
was {1 9s. a week (exclusive of rates) as against 13s. 6d, 
a week (landlord paying rates) payable for the house claimed, 
was held not to make the available accommodation unsuitable 
to the means of the tenant (a police constable receiving a 
rent allowance of £1 10s. a week). R.B 


PRACTICAL CONVEYANCING—LV 


STAMPS ON ASSENTS 


THE number of queries raised recently by readers about the 
stamping of assents, particularly where property has passed 
on intestacy, suggests that a few notes on the subject may 
be useful. 

The general rule is that an assent in favour of a specific 
or residuary devisee should bear no stamp if under hand 
and a 10s. stamp if under seal. In cases of intestacy a 
possible cause of confusion is the imposition of the statutory 
trust for sale on all property by the Administration of 
Estates Act, 1925, s. 33. In spite of this, there are many 
cases in which an assent to the vesting of land im specie in 
a beneficiary is convenient and proper. For instance, one 
person may be solely entitled and so in a position to call for 
transfer instead of sale. ‘This may occur as a result of the 
personal representatives’ power of appropriation (Administra- 
tion of Estates Act, 1925, s. 41) or a surviving spouse may have 
claimed an appropriation of the matrimonial home (Intestates’ 
Estates Act, 1952, Sched. II). 

Thus, we must expect assents to be executed frequently 
on intestacy. The difficulty is that the Revenue authorities 
insist, quite properly, on payment of ad valorem stamp duty 
on any document which amounts to a conveyance on sale. 
It follows that we must distinguish documents ot this nature. 

Let us, first, take a simple case where the whole estate 
is divisible between children. If land is to be appropriated 
to one child in partial or total satisfaction of his share, a simple 
unstamped assent may be executed in his favour. The 
beneficiaries have merely agreed on the division to avoid 
a Sale and the assent is not regarded as attracting ad valorem 
duty. This rule will no doubt apply in the future to an 
appropriation in satisfaction of the surviving spouse’s 
half-share in residue where no issue survived. If it should 
happen that the value of the property exceeds the value of 
the beneficiary's share and the beneficiary makes a payment 
on account of the difference, apparently the Revenue claim 
duty on the excess value, unless the beneficiary is sole personal 
representative ; this seems a reasonable application of the 
7 test. For the same reason the Kevenue do not 
claim ad valorem duty where the amount of the net value 
of the estate does not exceed the amount of the surviving 
spouse’s statutory legacy (£5, 06 )0 if issue survived, otherwise, 
£20,000) and an assent is executed in favour of the surviving 
spouse (who will normally be sole personal representative). 

The principle is fairly simple ; ad valorem duty is payable 
where there is in substance a sale, but not otherwise. As a 
further example, let us take the case where the interests of 
children in the remainder of an estate are assigned by deed 
of gift (duly stamped ad valorem) to the surviving spouse. 
The result is that the surviving spouse becomes entitled to 
the whole of the estate and so duty is not payable on any 
assent in his or her favour in respect of assets in the estate. 
Unusual cases where there is clearly a sale, on the other hand, 
are where an assent is used to convey the legal estate to a 
purchaser from the deceased who had not completed before 
death, or where it is in favour of a purchaser from a person 
beneficially entitled on the intestacy (G. H.R. Co., Lid. v. 
C.I.R. [1943] K.B. 303). The more doubtful case, which 
frequently arises, is where the assent is in favour of the 


sale ’ 


surviving spouse in whole or partial satisfaction of the statutory 
legacy (now £5,000 or £20,000) or of the capital value of a 
redeemed life interest. The Revenue authorities invariably 
insist that an appropriation made in this way, where the 
estate is large enough to leave a balance for other beneficiaries 
after satisfying the rights of the surviving spouse, is in 
substance a sale and so attracts ad valorem duty. This point 
is now material where a surviving spouse takes advantage of 
his or her right to have an appropriation of the matrimonial 
home (Intestates’ Estates Act, 1952, Sched. II). Two 
courses of action appear to be open. The more formal is to 
prepare a deed of appropriation which must be duly stamped 
and then to follow it by an assent, unstamped unless under 
seal, conveying the legal estate to the person entitled as a 
result of the appropriation, and so keeping the appropriation 
“behind the curtain.’ The alternative is to combine 
appropriation and assent in one document bearing ad valorem 
duty. 

How far is a purchaser of land from a beneficiary entitled 
or obliged to inquire whether an assent has been duly stamped ? 
On intestacy two matters tend to cause solicitors acting for 
such purchasers to be cautious. In the first place, the grant 
of administration gives them a good deal of information 
about the family and the size of the estate. Secondly, 
distribution is dependent on general rules of law and not on 
a will at which they are not entitled to look. Consequently, 
there is a tendency to call for evidence that an assent has 
been made in favour of the proper person and duly stamped if, 
according to general rules, the assent is not so made. For 
instance, a grant may be made in favour of a widow and a 
child to an estate of value, according to the grant, £7,000 
An unstamped assent is executed by the two personal repre- 
sentatives in favour of the widow. On sale by the widow, 
is the purchaser bound to accept the assent as sufficient ? 
He knows that the widow was entitled to £5,000 and a life 
interest in half the balance and so may suspect that ther 
was an appropriation towards the statutory legacy, in which 
case the assent should have attracted ad valorem duty. On 
the other hand, there may have been an appropriation by 
another document duly stamped, and so an unstamped 
assent may have been quite proper. Alternatively, it 1s 
possible that the children, by a duly stamped deed of gift, 
transferred all beneficial interests to the widow; for the 
reasons given above, no duty would then ‘be payable on the 
assent. The purchaser would undoubtedly point to Re Duce 
and Boots Cash Chemists, Ltd. [1937| Ch. 642 and argue that 
the assent was not conclusive, and so, in the circumstances, 
evidence from ‘‘ behind the curtain’’ should be produced 
to show him that the assent was in order. In spite of this 
the writer suggests that the purchaser can safely accept the 
title. Re Duce was an exceptional case where internal 
evidence in the assent itself showed that it was made in favour 
of the wrong person. It should not be used as an excuse for 
unwillingness to make a proper use of the “curtain” 
provisions of the 1925 legislation where there is nothing more 
than suspicion that the proper course has not been taken. 
Some solicitors may disagree with the view expressed and, 
possibly, on the present state of the authorities, a purchaset 
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could not be compelled.to accept the title. Nevertheless, 
it is important to remember that, as the example shows, 
an assent may be given in favour of various persons and in 
several different circumstances (‘‘ assent to the vesting, in 
any person who (whether by . devolution, appropriation 
or otherwise) may be entitled’’: Administration of Estates 
Act, 1925, s. 36 (1)) and so one should not jump to conclusions 
about its validity. 


FAMILY PROVISION 

A high proportion of the estates of deceased persons have 
, net value under £5,000. Consequently, the extension of 
the power of the court to order maintenance for a dependant 
by way of a lump sum payment (instead of merely by 
periodical payments out of income) to estates not exceeding 
£5,000 (in place of the former limit to estates not over £2,000), 
made by the Intestates’ Estates Act, 1952, is of considerable 
interest. The purpose of the present note is to draw attention 
to a change in the wording of the relevant subsection (s. 1 (4)) 
of the Inheritance (Family Provision) Act, 1938, made by 
the Intestates’ Estates Act, 1952, with the apparent result 
of widening greatly the discretion of the court. 

Under s. 1 (4) of the 1938 Act as originally enacted, if 
the net value of the estate did not exceed £2,000 the court 
might provide for maintenance by way of a payment of 
capital but, in determining the amount of the provision, 
the court was directed to give effect to the preceding 
subsection. This subsection (s. 1 (3)) stated that the amount 
of income which might be made applicable for maintenance 
of dependants should not be such as to render them entitled 
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under the will, as varied by the order, to more than the 
following fractions of the annual income of the net estate, 
namely, if the testator left both a surviving spouse and one 
or more other dependants, two-thirds, or, in any other case, 
one-half. There was a good deal of difference of opinion 
as to the meaning of the words in s. 1 (4) requiring the court 
to “ give effect to the principle ”’ of s. 1 (3). Very recently, 
in Re Bates [1953] 1 W.L.R. 276; ante, p. 96, Roxburgh, J., 
decided that they meant that the amount of the capital 
which could be awarded as maintenance was no more than 
the capitalised value of the maximum amount of income 
which could be awarded under s. 1 (3). 

Although this decision was reported in 1953 it has no 
application on death intestate after 1952. In 
s. 1 (4), as amended by the 1952 Act, provides that where the 
net estate does not exceed £5,000 the court may make an 
order for maintenance, in whole or in part, by way of 
sum payment, but the words requiring the 


coure t 
to the principle of s. 1 (3) are repealed. 


Sut nea case 


a lump 
nea) the t 
Thus, in the case of a 
fairly small estate there is no statutory limit on the proportion 
of capital which may be available for maintenance. Even 
if a court looks to the rule applied by s. 1 (3) to larger estates, 
as a guide to the kind of order which should be made, it will 
find that s. 1 (3) has been amended to allow the whole annual 
income to be made available for maintenance if necessary. 
Thus, although it is unlikely to do so, on death after 1952 a 
court might order the whole of the capital of an estate under 
£5,000 to be paid as lump sum maintenance for a dependant 
or dependants (as defined in s. 1 (1) of the 1938 Act). 
de se D: 


HERE AND THERE 


NOW EIGHTY 


Lorp Simon celebrated his eightieth birthday on the 
28th February and he is still almost as good as new. In the 


last year or so a touch of arthritic trouble has become apparent 
when he walks, but when he is seated one would be hard put 
to it to indicate any real change in him in the past ten years. 
He has, in a sense, inherited longevity, for both his remarkable 
mother (whom, incidentally, he much resembles) and also 
her father attained their ninetieth year, and that inheritance 
he has not squandered. Deliberately and methodically he 
has at once husbanded his mental and physical energies and 
employed them to the full, keeping a supple mind and 
multifarious interests well alive, so that at a time of life when 
other men retire he accepted the Lord Chancellorship which 
he might have had long, long before and became one of the 
memorable holders of the office. He has never, as a busy 
man of his intelligence might, despised mere games. He hasa 
schoolboy’s memory for cricket scores ; he is an enthusiast for 
chess and golf, which he still plays. His destiny has been 
strangely different from that of the other two men who with him 
constituted at Oxford a triumvirate of unsurpassed brilliance, 
Hilaire Belloc and F-. E. Smith. Smith has gone, vanished 
almost a quarter of a century ago, the beau sabreur, who rode 


through life with such magnificently insolent panache. 
(There was something alien to modern England in his 


challenging flamboyance which draws one instinctively into 
foreign expressions.) He was prodigal of the capital of his 
astonishing constitution, sparing it not at all either in perils 
or pleasures or enterprise or generosity. Ruthlessly realistic 
and clear-sighted in his views of public affairs, he always 
retained the tongue of an enfant terrible. He was the youngest 
Lord Chancellor of the 19th and 20th centuries and his 
light has passed across the political and legal firmament 
like a comet and vanished into the night. Then Belloc, 
militant, versatile and virile, poet, satirist, historian, sailor, 
horseman, traveller of unbounded physical energy, who in 
his crowded life somehow never bothered to get himself 
called to the Bar at Gray’s Inn, of which he must surely 
now be the senior student. He has written so much in so 


many varied works that whatever fashions in literature 
come or go there will never be a time when he is forgotten. 
He too was lavish of his physical powers and now, bearded 
and patriarchal, he does not leave his home deep in his county 
of Sussex in the midst of the Weald, with a windmill on his 
land and the noble line of the Downs but a short half-day’s 
march to the south. He has long lived retired, but Lord Simon, 
only a couple of years his junior, still holds the place in public 
life which he entered almost half a century ago. In his 
prime there was something Johnsonian in Belloc’s vehemence 
in controversy. Lord Simon’s urbanity, like Addison's, 
never leaves it in doubt that he is king of his company, 
polite to everyone, superior to everyone, since no one could 
ever feel equal to challenging his talents. He is_ the 
embodiment of reason, clarity and moderation. One little 
contrast between his early davs and our present is perhaps 
worth noting. Now it is rather lightly taken for granted 
that any barrister M.P. who cares to apply for silk has an 
automatic right to receive it. But if that is to be .taken 
as established it is an innovation, for (so they say) when John 
Simon and F. E. Smith first applied, the Lord Chancellor (1 
think it was Lord Loreburn) refused them both on the ground 
that they were too young, and it was only when Simon 
produced a medical certificate that his health could not stand 
the double strain o: fighting another election and carrying on 
his junior practice that he changed his mind. 


LORD SIMON AND THE HOUSE 


Lorp Simon presides regularly in the Judicial Committee 
of the Privy Council and very occasionally in the Appellat: 
Committee of the House of Lords, an innovation to which 
he has expressed strong constitutional objections. One 
that service on the committee regularly sitting simultaneously 
with the House would debar those attending it from 
participating in the debates and vice versa. Appellants 
would be deprived of the presence of the Lord Chancellor. 
The House would be deprived of the assistance of the Law 
Lords. And, he said, a former Lord Chancellor could not 
be expected to renounce political activity. Lord Simon has 


Was 
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steadfastly refused to renounce it; he remains a force to 
be reckoned with in politics and is always listened to 
respectfully. If his Bill to enable the Crown to create ten 
non-hereditary peers (or peeresses) a year remains in a state 
of suspended animation pending the holding of an all-party 
conference on the reform of the Upper Chamber, it contributed 
to keeping within the realm of practical politics a matter which, 
as he reminded the House, Mr. Asquith had described forty-two 
years ago as one which “ brooked no delay.’’ He _ himself 
served in Mr. Asquith’s Government. So did Lord Samuel, 
who also took part in the debate. With Mr. Churchill they 
are the sole survivors. At least two unsuccessful attempts 
were made in mid-Victorian times to introduce legislation 
very much on the same lines as Lord Simon’s Bill, but life 
peerages for Law Lords did become a reality in the nick of 
time to preserve the appellate jurisdiction of the House 
after its abolition had already found its way into an Act of 
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Parliament. His proposal represents a pleasantly harmonious 
development in the constitutional tradition and it is hard 
to see how any amount of conferring can better it. The 
hereditary system can survive to provide the element of 
continuity ; the new life peers would only extend to a wider 
field a principle admitted as regards the Church of England 
in the case of the Bishops and as regards the law in the case 
of the Law Lords. Maybe the shoal on which the Bill really 
grounded was the question of the admission of the ladies, 
Shall the ladies join us? Lord Llewellin must have voiced 
the unspoken thoughts of many of the House when he 
indicated the procedural difficulty of stopping them talking. 
Who, he asked, would be ungallant enough to move “‘ that 
the Noble Lady be no longer heard”’? Maybe there were 
others who shared the other apprehensions of Lord Alconleigh 
in Nancy Mitford’s “‘ Pursuit of Love.’’ You remember 


Chapter 11? RICHARD Roe. 


“TT’S THE SAME THE WHOLE WORLD OVER ” 


The following amusing commentary on the chain of vendors 
and purchasers in small property transactions is reproduced 
from the Law Institute Journal of Victoria and Queensland 
by kind permission of the Editor and the Author. 


Messrs. Sausage and Son, 30th March, 1953. 


Solicitors, Melbourne, C.1. 
‘iddle from D 
Dear Sirs, Fiddle from Drum 


We enclose a copy of the Contract of Sale herein, duly 
signed by the Purchaser, and shall be glad to receive our 
part in due course. 

Subject to satisfactory answers to the enclosed requisitions, 
our client is confident of settling this matter well within the 
30 days allowed by the Contract. 

Yours faithfully, 
HAMBONE AND Co. 


Messrs. Sausage and Son, 29th April, 1953. 


Solicitors, Melbourne, C.1. 
— Fiddle from Drum 

We greatly regret that our client, Mr. Fiddle, is unable to 
settle on the due date. He is having difficulty in finalising 
a sale by him to a Mr. Cello. We understand that Mr. Cello 
is in turn held up by a settlement between himself and a 
Mrs. Oboe. To date, we have not dared investigate the 
matter further than that. 

Will your client grant to our client the courtesy of an 
extension of 14 days for setilement ? 

Yours faithfully, 
HAMBONE AND Co. 


Messrs. Sausage and Son, 12th May, 1953. 


Solicitors, Melbourne, C.1. 
— Fiddle from Drum 

We thank you for the extension granted to our client, and 
greatly regret having to apply to you for an extension of the 
extension. 

To our utter horror, we have ascertained that the lady, 
Oboe, referred to in our last letter, is endeavouring to complete 
a sale to one, Cymbal, while Cymbal, in turn, is at a stalemate 
in a settlement with a Mr. Flute. Flute cannot obtain 
payment from one, Bassoon, who insists on acting on his own 
behalf, and complains that a purchaser from him by the name 
of Clarinet cannot settle until he receives purchase moneys 
owing to him from a gentleman named Piano. Although we 
are getting somewhat morbidly interested in this case, and 
may claim a world record, time has not permitted further 
investigation to date. 

Kindly confirm a further extension of 14 days. 

Yours faithfully, 
HAMBONE AND Co, 


Messrs. Sausage and Son, 
Solicitors, Melbourne, C.1. 


Fiddle from Drum 


15th May, 1953. 


Dear Sirs, 

We are profoundly disturbed at your letter of the 14th 
instant. 

We fully appreciate that your client is anxious to obtain 
the balance of purchase-moneys in order to complete his 
purchase from the person, Smokestack. We also understand 
the feelings of Mr. Smokestack in being keen to finalise his 
transaction with Mrs. Whistle, and in addition fully realise 
that Mrs. Whistle is in danger of losing her deposit failing 
an immediate settlement with the Estate of Carriage, 
deceased. 

We deplore any reference to Common Law remedies and 
Copyright Conditions at this stage. On our side, we have 
now discovered sixteen more transactions depending on this 
one, our latest researches leading us to a party named Violin. 
It seems, with great respect, that it would be a pity to break 
the chain, even though we frankly admit that our Managing 
Clerk has resigned. 

What do you think about it all ? 

Yours faithfully, 
HAMBONE AND Co. 


Messrs. Sausage and Son, 20th May, 1953. 


Solicitors, Melbourne, C.1. 
Fiddle from Drum 


Dear Sirs, 

We are delighted at your sportsmanlike attitude in regard 
to this matter. As you say, Scale Costs are a secondary 
consideration when practitioners can enjoy such fun. 

It is, therefore, with the greatest joy that we now inform 
you that Mr. Violin, referred to in our letter to you of the 
15th inst., has won Ist Prize in a Certain Consultation, with 
the happy result that he can insult his Bank Manager and 
unexpectedly complete his purchase from one Saxophone, 
who in turn can complete - but you will find a detailed 
Schedule annexed to this letter. 

Kindly let us know your wishes regarding a time and place 
for settlement. 

Yours faithfully, 
HAMBONE AND (0. 


Messrs. Sausage and Son, 25th May, 1953. 


Solicitors, Melbourne, C.1. 

Fiddle from Drum 
Dear Sirs, 

We are happy to learn that you have hired the Assembly 
Hall, Melbourne, for settlement of this matter and those 
dependent thereon. We also note that fourteen repre- 
sentatives from the War Service Homes Division will be 
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present at this function; together with twelve Bank Managers. 
Do you mind if we invite the Press, or would that be 
considered touting ? 
Yours faithfully, 
HAMBONE AND Co. 


Messrs. Sausage and Son, 
Solicitors, Melbourne, C.1. 


Fiddle from Drum 
Dear Sirs, 
We confirm settlement herein, and thoroughly enjoyed 
the refreshments provided at interval. We_ particularly 
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appreciated the fine recitation of Kipling’s “Tf,” given by 
your client, Mr. Drum. 
We thank you for your courtesy to all 147 practitioners 


who attended. 
Propellor from Bow 

We enclose a copy of the Contract of Sale herein, duly 
signed by our client. 

Our client is confident that he will be able to settle well 
within the time allowed by the Contract. Here we go again. 

Yours faithfully, 
HAMBONE AND Co, 


NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


TRADE MARK: “BATA”: REGISTRATION : 
DISTINCTIVENESS 
Edgar Staines v. Victor La Rosa 


Lord Porter, Lord Tucker and Lord Cohen 
23rd February, 1953 

This was an appeal from a judgment of the Court of Appeal, 
Malta, dated 13th December, 1950, which affirmed a judgment 
of the Commercial Court, Malta, dated 31st March, 1950. The 
question for decision before those courts was whether the word 
‘‘ Bata,’’ depicted by cursive writing, should be registered as a 
trade mark in Malta in the name of the Bata National Corporation 
of Zlin, Czechoslovakia, in respect of five of their productions 
of which the principal was shoes, pursuant to five applications 
made by the respondent to the Comptroller of Industrial Property, 
Malta. Those applications for registration were opposed by the 
appellant, who was the Custodian for Enemy Property of Malta, 
and who in pursuance thereof began proceedings in the Com- 
mercial Court in that capacity, representing the Bata Overseas 
Shoe Co., Ltd., of Valetta, Malta. The respondent, who was the 
defendant ia those proceedings, was a member of the firm of 
La Rosa Company of Malta, and represented the Bata National 
Corporation. Both the Commercial Court (Gauci, J.) and the 
Court of Appeal (Camilleri and Harding, JJ., Borg, C.J., dis- 
senting) decided in favour of registration. The custodian now 
appealed. 

LorpD Porter, delivering the judgment of the Board, said that 
the word “ Bata’’ was not registrable as a trade mark in Malta 
under either s. 83 (a) of the Industrial Property (Protection) 
Ordinance (Laws of Malta, 1942 Rev., c. 48) as ‘‘a name of an 
individual or a firm name of a commercial partnership, printed 
or impressed in some particular and distinctive manner ”’ 
or s. 83 (c) as “‘a distinctive device ... or fancy word ... not 
in common use.’’ (Those statutory provisions were identical 
with those contained in the British Patents, Designs and Trade 
Marks Act, 1883.) While it was doubtful whether a surname 
alone could be registered under s. 83 (a) of the Ordinance (In v 
3enz et Cie (1913), 30 R.P.C. 177; 29 T.L.R. 295; Teofani and 
Co., Lid. v. Teofani [1913] 2 Ch. 545; 30 R.P.C. 446; 29 T.L.R. 
674), it might be that if it were shown in an individual case that 
a person was known in the trade by his surname only, that 
designation could be regarded as ‘‘ a name ’”’ within the meaning 
of the Ordinance, but even assuming that ‘‘ Bata’’ was a name 
within the meaning of s. 83 (a), the method of imprinting the 
name “‘ Bata’’ adopted in this case could not be regarded as 
particular or distinctive. To constitute printing in a particular 
and distinctive manner more was required than a small variation 
from the name printed in block capitals or in cursive writing or 
in the form of a signature (In ve British Milk Products Company's 
Application [1915] 2 Ch. 202; Fanfold’s case (1928), 45 R.P.C. 
325, and Registrar of Trade Marks v. W. & G. Du Cros, Ltd. 
[1913] A.C. 624; 29 T.L.R. 772). 

Burford’s case [1919] 2 Ch. 28; 35 T.L.R. 319, and Teofani 
and Co., Ltd. v. Teofani, supra, which were decided under s. 9 (5) 
of the English Trade Marks Act, 1905, had no bearing on a case 
where the special provisions of that subsection did not prevail. 
Further, the word ‘‘ Bata ’’ was neither a fancy word—it was a 
name well known in Malta—nor a distinctive device—it was a 
Name printed in ordinary lettering with slight immaterial 


MALTA : 


Where possible the appropriate page reference is given at the end of the note. 


variations. Although the objections to which the Board had 
acceded were not taken, or not clearly taken, in the Court of 
Appeal, it was a plain case where the mark was not registrable, 
and the Board felt it their duty to have regard to the purity 
of the register and, in conformity with the views expressed in 
Paine & Co. v. Daniell & Sons’ Breweries, Ltd. [1893] 2 Ch. 567 ; 
10 R.P.C. 217, 232, to reject the respondent’s application, and 
to humbly advise Her Majesty to allow the appeal. 
APPEARANCES : Quass, Q.C., and Guy Aldous (Ashurst, Mor) 

Crisp & Co.) ; P. Stuart Bevan (Thomas Cooper & Co.). 

Reported by Cuar_es CLaytTon, Esq., Barrister-at-Law.] [1 W.L.R. 474 


COURT OF APPEAL 
TESTAMENTARY GIFT TO HOUSEKEEPER “ IF 
CONTINUING IN SERVICE” OF TESTATRIX’S 

HUSBAND: HOUSEKEEPER MARRIED HUSBAND: 
PRENUPTIAL DEED: SERVICE FOR JOINT LIVES 
In re Kendrew ; Hird v. Kendrew and Others 


Jenkins and Morris, L.JJ., and Vaisey, J. 6th February, 1953 


Appeal from Wynn Parry, J. 

Subject to a life interest to her husband, a testatrix, Augusta 
I<endrew, bequeathed her freehold house with furniture and effects 
to her housekeeper, Mary Clark, absolutely “if she continue in 
the service of the survivor of myself and my husband.’’ She 
also gave an annuity to the housekeeper “ if still in the service 
of myself and my said husband at the time of his death.’’ The 
testatrix predeceased her husband and, after her death, Mary 
Clark married the widower, George Kendrew. Before they 
married they made an agreement under seal whereby, after 
a recital that ‘‘ Mary Clark was for many years in the service of 
the said George Kendrew and his late wife Augusta Kendrew as 
housekeeper,’’ and a recital further that ‘a marriage has been 
arranged and is intended shortly to be solemnized between the said 
George Kendrew and the said Mary Clark,’’ it was agreed as 
follows: ‘‘(1) The said George Kendrew shall as from the date hereof 
continue to employ the said Mary Clark as his housekeepet 
and the said Mary Clark shall continue to serve the said George 
Kendrew as his housekeeper during the remainder of their joint 
lives. (2) The said George Kendrew shall pay to the said Mary 
Clark for her services as such housekeeper as aforesaid as from 
the date of this agreement a salary of fifty-two pounds per annum 

. (3) This agreement shall continue in force and the said Mary 
Clark shall continue in the service of the said George Kendrew as 
his housekeeper hereunder in the event of and after notwithstanding 
the said intended marriage of the said George Kendrew and the 
said Mary Clark.’’ After the marriage the household continued 
much as before. George Kendrew paid his wife the agreed salary 
and they lived together until his death. Wynn Parry, J., held 
that the housekeeper was still in the service of George IKkendrew 
at the time of his death. The residuary legatees appealed 

JENKINS, L.J., said that on the true construction of the gifts, 
and in the events which had happened, the housekeeper, in order 
to qualify for the gifts, had to remain in the service of the 
testatrix’s husband from the time of the death of the testatrix 
to the date of death of the husband. That condition had been 
fulfilled. Mary Clark had undoubtedly remained in the service 
until the time when, the service agreement having been entered 
into, she married George Kendrew. As the agreement continued 
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in force for the rest of the life of George Kendrew, the agreed 
salary being duly paid, it appeared that Mary remained in his 
service down to the date of his death. If, as a matter of law, 
the marriage did not put an end to the service agreement, the 
relationship of master and servant must have continued down 
to the date of the death of the husband. And although it might 
well be that the testatrix had never contemplated the possibility 
of Mary doubling the role of housekeeper under an agreement 
under seal with that of wife, nevertheless, the condition which 
she actually imposed was no more than that Mary Clark should 
continue in the service of the husband for the rest of his life. 
And if the relationship of master and servant did continue, so 
that that condition was literally fulfilled according to its terms, 
it could not be successfully contended that the effect of the 
continuance of that relationship, as a sufficient fulfilment of the 
condition, was destroyed on account of the additional relationship 
of husband and wife which supervened upon the existing 
relationship of master and servant. 

Morris, L.J., and VaIsEy, J., agreed. 

APPEARANCES : Siy A. Lynn Ungoed-Thomas, Q.C., and 
F, E. Skone James (Wilberforce Allen & Bryant, for Tempest, 
Watson © Croysdale, Leeds); W. T. Elverston (Bell, Brodrick and 
Gray, for Hunt & Wrigley, Northallerton); Charles Russell, Q.C., 
and B. G. Burnett-Hall (Jaques & Co., for E. J. Place & Blair, 
Northallerton). 


‘Reported by Miss E. DANGERFIELD, Barrister-at-Law] 


Appeal dismissed. 


(2 W.L.R. 550 


DAMAGES: PUNITIVE: DIRECTIONS TO THE 
JURY: EXAGGERATED AWARD NOT TO BE 
REDUCED 
Loudon v. Ryder 
Singleton, Denning and Hodson, L.JJ. 
6th February, 1953 

Appeal from an award of damages given by a jury in a trial 
before Devlin, J. 

The plaintiff had been told by her father that when she attained 
twenty-one she would be entitled to a certain upstairs flat in a 
mews under a declaration of trust made by him. She attained 
that age in May, 1950, one month after her father’s death. Her 
mother, the trustee, did not inform the plaintiff of her right, but 
the plaintiff discovered the declaration of trust in a deed box 
and consulted a solicitor. The mother had let the flat, and, on 
the tenant going to Ireland temporarily on business, the plaintiff 
entered the flat and took possession. On 28th May, 1951, having 
received a warning that “‘ they are going to break into the flat,’’ 
the plaintiff barricaded the door and put some water in a pail. 
The mother arrived in a car with the defendant, a friend who 
spoke broken English. As the door was barricaded, the defendant 
fetched a ladder and climbed up to the flat, receiving the contents 
of the bucket on the way. He broke open the window with an 
iron bar, entered the flat, and said to the plaintiff: ‘‘ Go out, 
you have no business here.’’ The plaintiff screamed and picked 
up a cake knife to defend herself ; the defendant beat her with 
his fists on the shoulders and the nape of the neck, and pulled 
her down the stairs by her hair. The proceedings were then 
interrupted by an electrician who had been working nearby ; 
he followed the defendant up the ladder, separated the parties, 
and told the defendant, who was by that time cringing in a corner, 
that he had no business to do such things in England. The 
plaintift’s doctor stated that she had received no bruises or 
injuries, but had suffered from shock. The plaintiff brought an 
action for damages for trespass and assault ; the defence alleged 
that the flat was the property of the mother, but this contention 
was abandoned before trial. The plaintiff gave evidence, and was 
cross-examined. The defendant did not go into the witness-box. 
The mother gave evidence for the defendant, and stated under 
cross-examination that she had sold a house, of which she was 
trustee for another daughter, to the defendant; and that the 
defendant was entitled (in some way which, on the evidence, 
was not clear to the Court of Appeal) to certain building society 
deposits standing in the daughters’ names, wh‘ch she said 
represented part of the estate of the defendant’s sister, who had 
died in Poland. Devlin, J., in his summing up, told the jury that 
the defendant’s conduct had been an outrage, and plainly called 
for exemplary damages, but warned them that, if they felt 
angry, they were not to lose their sense of proportion. He 
further said: “‘ The punitive damages are rather like imposing a 
fine ; as if you were a bench of magistrates and wanted to impose 
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a fine which made it quite clear what view you took of a wanton 
and wilful disregard of the law, or for someone else’s rights.’’ 
The jury awarded the plaintiff 41,500 damages for trespass, 
£1,000 for assault and an additional £3,000 as exemplary damages, 
The defendant appealed. 

SINGLETON, L.J., said that the damages were much larger than 
he himself would have given, but the question was whether they 
were so excessive as to be unreasonable (Praed v. Graham (1889), 
24 0.B.D. 53). The summing up had been criticised in various 
respects, and, in particular, it was said to be wrong to direct the 
jury that this was a fine; the jury should have been told to give 
the plaintiff sufficient compensation for the injury which she had 
suffered. As to that, it was plainly a case for punitive or 
exemplary damages, and the judge had warned the jury to keep 
within appropriate bounds, as they were exercising a judicial 
function. The summing up was in line with what had been said 
over and over again; see, for example, Merest v. Harvey (1814), 
5 Taunt. 442. It would not be right for the court to interfere. 
When juries were called on to exercise such a duty, their verdict 
ought to be regarded as final. The more they realised that, the 
more they would be anxious to view the matter carefully and 
fully, and to be mindful of their responsibility. 


DENNING and Hopson, L.JJ., agreed. Appeal dismissed. 


APPEARANCES : G. Beyfus, Q.C., and J. C. Lawrence (Hardman, 
Phillips & Mann); W. A. Fearnley-Whittingstall, Q.C., and 
C. H, Duveen (Adler & Perowne). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] (2 W.L.R. 537 
CONTRACT: IMPLIED WARRANTY BY INNKEEPER 
THAT PREMISES ARE REASONABLY SAFE 
Bell v. Travco Hotels, Ltd. 

Lord Goddard, C.J., Singleton and Hodson, L.JJ. 
11th February, 1953 

Appeal from Havers, J. 

The plaintiff, a paying guest at the defendants’ hotel, fell and 
suffered injuries to her ankle while walking down the quarter-mile 
drive, which was the only road for foot passengers to and from 
the hotel. She claimed damages for breach of an implied warranty 
by the defendants to make the premises as safe as reasonable 
care and skill could make them; and alternatively that they 
failed to warn her, an invitee, of an unusual danger on their 
premises. The trial judge found that the plaintiff had slipped 
because some of the surface stones had worn slippery. Applying 
as the standard of care imposed on the defendants by their 
contract with the plaintiff the duty, as laid down by McCardie, J., 
in Maclenan v. Segar [1917] 2 K.B. 325, 332-333, to make the 
premises as safe for the contemplated purpose of walking on the 
drive as reasonable care and skill on the part of anyone could 
make them, he held them liable for breach of implied warranty 
in respect of that part of the drive which he held was a danger. 
The defendants appéaled. 

Lorp Gopparp, C.J., said that slipping was one of the most 
usual incidents of life. The judge had thought that because the 
plaintiff could and did slip at that place he ought to hold that 
it was a dangerous place and had applied the standard of care 
laid down by McCardie, J., in Maclenan v. Segar, supra. That 
might be a proper standard to apply to the interior of an hotel ; 
but where the premises were a drive a quarter of a mile long, 
the more satisfactory test was that of du Parcq, L.J., in Gillmore 
v. London County Council [1938] 4 All E.R. 331, 333, namely, 
that invitors impliedly warranted that they had taken reasonable 
care to see that the premises were reasonably safe for the intended 
purpose. There was here no evidence of lack of reasonable care 
by the defendants to see that the premises were reasonably safe. 
The appeal should be allowed. 

SINGLETON, L.J., agreed. He added that on the claim alleging 
negligence by the invitors in failing to warn the invitee of an 
unusual danger, there was here no unusual danger. 

Hopson, L.J., also agreed. On the contractual claim he 
preferred on the facts of this case to apply the test of du Parcq, 


L.J., rather than that of McCardie, J. 
The appeal was allowed and judgment entered for the 
defendants. 


APPEARANCES: John Thompson (Fred Hollis) ; B. S. Wingate- 
Saul (Claremont, Haynes & Co.). 


[Reported by Miss M. M. Hitt, Barrister-at-Law] [2 W.L.R. 556 
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NEGLIGENCE: CLAIM BY MOTHER OF INJURED 
CHILD FOR DAMAGES FOR SHOCK 
King and Another v. Phillips 
Singleton, Denning and Hodson, L.J J. 
16th February, 1953 
Appeal from McNair, J. ({1952] W.N. 393; 2 T. Zit; 
YO SOL. LE 513. 

\ driver, in backing his taxicab, collided with a small boy on a 
tricycle. The damage to the boy and his tricycle was slight, 
but his mother heard him scream and, looking out of an upstairs 
window some 70 to 80 yards away, saw the tricycle under the 
taxicab but could not see the boy. She ran downstairs and into 
the road, and then she met the boy running towards her, and 
took him inside. As a result of what she had heard and seen 
she suffered trembling fits and became distressed and tearful. 
She consulted her doctor on 17th August and continued to attend 
him until November. McNair, J., was satisfied that her condition 
as spoken to by her doctor was directly caused by what she heard 
ind saw at the time of the accident ; and, subject to liability, 
he assessed the damages in her case at the sum of £100. McNair, J., 
lecided, however, that there was no liability on the defendant in 
respect of the mother’s claim, and on that he gave judgment for 
the defendant. The plaintiff mother appealed. The boy also 
brought an action through his mother against the defendant, 
laiming damages for personal injuries. His injuries being very 
slight, McNair, J., assessed the damages to which he was entitled 
t 45, together with 410 in respect of the tricycle. (An appeal 
the damages to which he was entitled was 
dismissed.) 

SINGLETON, L.J., in a reserved judgment, said that McNair, J., 

giving judgment against the mother had followed Hay or 
Bourhill v. Young {[1943) A.C. 92, and he (his lordship) did not 
see how McNair, J., could have come to any other conclusion 
in the present case, having regard to what was said in that case. 
[he test was whether the driver could reasonably have foreseen 
any damage to the plaintiff and, on the facts found, it was clear 
that neither he nor any other driver could reasonably and 
probably have anticipated that any injury, either physical or 
from shock, could have been caused to the mother, who was 
70 to 80 yards away when he backed his taxi without looking 
to see if anyone was behind it. The driver owed a duty to the 
bov, but he knew nothing of the mother; she was‘not on the 
highway and he could not know that she was at the window ; 
nor was there any reason why he should anticipate that she 
The fact that she saw the tricycle 
under the taxicab did not enable the court to distinguish the 
case from Hay or Bourhill v. Young. His lordship referred to 
Owens v. Liverpool Corporation {1939} 1 K.B. 394 ; 55 T.L.R. 246 ; 
1938) 4 All E.R. 727. The decision of the Court of Appeal in 
Hambrook v. Stokes Brothers [1925) 1 K.B. 141; 41 T.L.R. 125, 
was not directly overruled by the House of Lords in Hay or 
Bourhill v. Young, but the facts in that case were far removed 
from the case now under appeal. There the mother, who died 
from shock some time later, was on the highway, a narrow road, 
not far from the scene of an accident to one of her children, and 
there was an admission of negligence which presupposed the 
existence of a duty towards her. The appeal should be dismissed. 

DENNING, L.J., said that in Hay or Bourhill v. Young the 
test applied was foreseeability, not of physical injury but of 
That test would not be applied uncritically 
to the present case, for it was necessary to try to reconcile 
that case with Hambrook v. Stokes Brothers, where, apart from 

ie admission of negligence towards the mother, Atkin, L.J., 
had held that the lorry driver was in breach of the duty he owed 
to the mother, although she was not herself in any personal 
danger. Having regard also to Owens v. Liverpool Corporation, 
the true principle, as he (his lordship) saw it, was that every driver 
owed a duty to everyone in the vicinity, and that duty did not 
differ according to the nature of the injury. He ought to drive 
with reasonable care; and if he did not, he could and should 
foresee that he might injure someone in the vicinity, whether by 
or shock, and he must be responsible for such injuries 
The test, since Hay or 


a 


as to amount of 


would even see his taxicab. 


emotional shock. 


wounds 
unless they were too remote in law. 
Bourhill v. Young, was foreseeability, by the hypothetical 
reasonable observer, of injury by shock. That test was not easy 
to apply, for it was not clear where the hypothetical observer 
must be situated, nor was there any guidance as to his powers of 
observation or the scope of his imagination. The judges were 
divided in opinion as to whether the injury by shock was fore- 
seeable in Hambrook v. Stokes Brothers, and Chester v. Waverley 


i y + ’ - Ld 
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Corporation (1939), 62 C.L.R. 1. His lordship referred also to 
Smith v. Johnson (cited in Wilkinson v. Downton (1897) 2 O.B. 57 
This case was distinguishabie on the facts on that test from 


Hambrook v. Stokes Brothers, for the slow backing of the taxicab 
was very different from the terrifying descent, in Hambrook 
Stokes Brothers, of a runaway lorry. The taxi-driver here could 


not reasonably be expected to have foreseen that his backi 
would terrify a mother seventy yards away, whereas the lorry 
driver there ought to have foreseen that a runaway lorry mig] 
seriously shock the mother of children in the danger area. He 
agreed that the appeal should be dismissed. 

Hopson, L.J., agreed. Appeal dismissed. 

APPEARANCES: JF. G. Paterson (Darracotts & kimti ha 


Norman Wiggins (Alfred E. Johnson). 


{Reported by Miss E. DANGERFIELD, Barrister-at-Law) [2 W.L.R. 526 


CHANCERY DIVISION 


CINEMATOGRAPH FILM: MEANING 
FILM ”’ 
In re F. G. (Films), Ltd. 


OF *“ BRITISH 


Vaisey, J. 18th February, 1953 

Adjourned summons. 

The Cinematograph Films Act, 1938, provides by s. 22 that 
)» 


films must be registered before exhibition. By s. 23, the Board 
} 


Trade is to keep a register of films so as to record whether t 

are British or foreign. By s. 25 (1): “... a film shall . be 
deemed to be a British film if, and only if t) the maker of the 
film was, throughout the time during which the tilm was being 


made, either a British subject or a British company, and the 
studio, if any, used in making the film was within His Majesty 
dominions, and (c) not less than the requisite amount of labout 


costs represents payments paid or payable in respect of the labour 


or services of British subjects or persons domiciled in some part 
of His Majesty’s dominions.”’ By s. 31 (1), any person aggrieved 
by a decision of the Board of Trade may appeal to the High 
Court. 

The applicants were a British company with a capital of 4100 
in shares of 41, ninety of which were held by one director, /, an 


American citizen, ten by the second who was British, an 
by the third, who was also British. They had no place of busin 
apart from their registered office, and employed no staff. Thi 
agreed to produce a film, based on a story the film rights of 





had been acquired by an American corporation of which 

president. That corporation agreed to and did provide the 
necessary finance to the extent of /80,000 for the film, and all 
the facilities for the production, which took place in India. The 
Board of Trade refused to register the film as British on the ground 


that, on the facts, the applicants were not “ the maker ’’ withu 
s. 25 (1). The applicants appealed. 
VAISEY, J., said that in s. 44 “ maker 
person by whom the arrangements necessary for the making of 
the film are undertaken.”’ Undertake ’’ meant “ be responsible 
for’’ financially and generally. The question was, did thi 
applicants undertake the necessary arrangements alone, or 1 
co-operation with some other person or company ? They could 
only succeed if they were the sole makers, for if they were on 


was defined as the 


of several makers, the others were non-British. It was contrary 
to all sense and reason, and to the admitted facts, to say that 
an insignificant company like the applicants undertook in any 
real sense the arrangements for the making of the film Cheir 
existence and intervention were purely colourable, and thi 
decision of the Board of Trade had been right. 

Judgment for the respondents. 

APPEARANCES: C. Salmon, Q.C., and C. Duveen (FE. A. Da 


Sir R. Manningham-Buller, Q.C., 5.-G., and D. Buckley (S vr: 
Board of Trade). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 483 


JUDGMENT CREDITOR: PROPERTY HELD ON TRUST 
FOR SALE: APPOINTMENT OF RECEIVER: CREDITOR 
NOT ENTITLED TO ORDER FOR SALE 
Stevens v. Hutchinson and Another 

Upjohn, J. 25th February, 1953 
Adjourned summons. 
The plaintiff was a judgment creditor of the first defend 
obtained judgment in the King 3 


against whom he 
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Division on 2nd January, 1951. On 3rd January, 1951, the 
plaintiff sued out a writ of fievi facias under which he recovered 
only a small part of the debt 


On 25th January, 1951, the plaintiff obtained an order for the 
appointment of himself as receiver by way of equitable execution 
of the first defendant’s interest in a property known as 39 Carr 
Lane, York. The plaintiff registered the action as a pending 
action under the Land Charges Act, 1925, on 26th January, 1951, 
and the order of 25th January, 1951, as a writ or order affecting 
land on 16th February, 1951 

The property was devised to the first defendant and his wife, 
the second defendant, in equal shares as tenants in common, 
under the will of the first defendant’s father, dated 18th May, 
1944. The property was vested by the defendants in themselves 
by a vesting assent dated 4th September, 1946, on trust for sale 
for themselves as tenants in common in equal shares 


The evidence of the second defendant was that the first 
defendant had been a complete spendthrift throughout the 
marriage, and that she had repeatedly lent him money. The 
first defendant’s father had made this bequest of No. 39 Carr Lane 
to provide a matrimonial home for the defendants 


The plaintiff by this summons asked for an order under s. 30 
of the Law of Property Act, 1925, directing the defendants to 
sell 39 Carr Lane with vacant possession. Section 30 provides 

If the trustees for sale refuse to sell any person interested 
may apply to the court for an order directing the trustees 
for sale to give effect thereto.”’ 

Upyoun, J., said that the plaintiff claimed to be entitled to 
an order for sale of the property on the ground that he was a 

person interested ’’ under s. 30. He had argued that the 
appointment of the plaintiff as receiver by the order of 
25th January, 1951, although admittedly not creating a charge 
on the property, made the plaintiff a ‘‘ person interested ’’ for the 
purposes of s. 30, and gave him a title to come before the court 
The position of receiver appointed by way of equitable execution 
was well set out in /deal Bedding Co., Ltd. v. Holland {1907 
2 Ch. 157. Such an appointment rested entirely on the personal 
rights of the judgment creditor, and gave him no right over the 
rents and profits themselves in vem. A receiver so appointed 
was not a person interested for the purposes of s. 30; a‘* person 
interested "’ there meant a person interested in some proprietary 
right under the trust, and did not include a person who might 
have some personal rights such as a judgment creditor who had 
appointed a receiver. Secondly, the plaintiff contended that he 
had a charge upon the property under s. 195 of the Law of 
Property Act, 1925. It was conceded that, apart from the 
definition clause, an interest in the proceeds of sale was not aptly 
described as an equitable interest in land, but it was said that the 
effect of s. 205 of the Law of Property Act was to include an 
interest in the proceeds of sale in the definition of an equitable 
interest inland. By sub-para. (x) of s. 205 “‘ ‘ equitable interests ’ 
mean all the other interests and charges in or over land or in the 
proceeds of sale thereof.’’ When that definition section was 
examined it did not operate so as to make an equitable interest 
in land include an equitable interest in the proceeds of sale 
The definition was not of ‘ equitable interests in land ”’ but of 
‘ equitable interests,’’ and he could see nothing in sub-para. (x) 
which made an interest in the proceeds of sale of land mean an 
equitable interest in land; it meant an equitable interest. The 
words in subs. (1) of s. 195 referred only to equitable interests in 
land. Accordingly, s. 195 did not create a charge upon the pro- 
ceeds of sale of land. That view was supported by an examination 
of the Land Charges Act, 1925. Examination of that Act made 
it clear that the Legislature had contemplated that the only 
writs and orders to be registered were those affecting land and 
not the proceeds of sale of land ; and that for the obvious reason 
that the whole object of the Land Charges Act was to protect 
purchasers of land who were not concerned in any way with the 
proceeds of sale of land. The plaintiff’s case here failed 2 limine. 
However, even if the plaintiff had established that, for the purposes 
of s. 30, he had an interest in land, he could see no reason why, 
in the circumstances of this case, he should obtain an order 
for the sale of the land. The application would, therefore, be 
dismissed 

APPEARANCES: AKenneth Elphinstone (Field, Roscoe & Co., 
for A. Cotterell & Co., Walsall) ; M. J. Albery (Arnold Carter and 
Co., for H. Gillings & Walker, York). 


[Reported by Mrs. Irene G. R. Moss, Barrister-at-Law (2 W.L.R. 545 
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QUEEN’S BENCH DIVISION 
MONEY HAD AND RECEIVED: ILLEGALITY: 
CLAIM BY BOOKMAKER TO RECOVER ILLEGAL 
ENTRANCE CHARGES 
Green v. Portsmouth Stadium, Ltd. 
Parker, J. 


Preliminary points of law. 


19th February, 1953 


The Betting and Lotteries Act, 1934, provides by s. 13 

‘““ (1) The occupier of any licensed track may make to a bookmaker 

any charge for admission to any particular part of the 
track, not exceeding ... five times the amount... of the 
highest charge made to members of the public for admission to 
that part of that track : ’’ By subs. (2), if any overcharge 
is made, ‘“‘ the person immediately responsible and also the 
occupier of the track shall be guilty of an offence.’’ The plaintiff 
was a bookmaker who for years had attended the defendants’ 
dog-racing track, being charged each time {2 for entry to an 
enclosure where the charge to the public was 2s. 3d. He brought 
an action, asserting that the proper charge was 11s. 3d., and 
claiming the excess charged as money paid under a mistake of 
fact or as money had and received by the defendants to his use. 
The defendants pleaded, inter alia, that the excess had been paid 
under a mistake of law, or had been paid in breach of s. 13, and 
was irrecoverable. These points were set down for preliminary 
decision. 

PARKER, J., said that the defendants’ contention was that the 
contracts were illegal, so that prima facie the excess payments 
were irrecoverable. The plaintiff in answer contended that he, 
as the oppressed party, was not in pari delicto, and so might bring 
his action (Browning v. Morris (1778), 2 Cowp. 790). rhe 
defendants conceded that, but contended that s. 13 imposed 
obligations which were enforceable only by criminal and not by 
civil proceedings, and referred to Cutler v. Wandsworth Stadium, 
Lid. (1949) A.C. 398, which was concerned with the same Act 
3ut that action was seeking by injunction and declarations to 
enforce a statutory duty, that of a stadium keeper to provide 
space for a bookmaker. In the present case the plaintiff was not 
seeking to enforce directly a statutory obligation; his claim 
was for money had and received ; which was not a claim under 


the Act. Judgment for the plaintiff. 
APPEARANCES: FR. Hughes and D. Townsend (D. H. Browne, for 
H. F. E. Mathews, Portsmouth) ; E. B. McLellan (Brash 


» Co., for Glanvilles, Portsmouth). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


W heelé Vy « 
[1 W.L.R. 487 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


PRACTICE NOTE: HUSBAND AND WIFE: PRACTICE: 
NOTICE TO PRODUCE 
Karminski, J. 24th February, 1953 

During the hearing of two undefended petitions for divorce 
on the ground of desertion it came to light that notice to produce 
certain relevant correspondence had not been given to the 
respondent. 

KARMINSKI, J., although stating that he was able to grant 
decrees in both cases because there was other evidence on which 
he could rely, apart from the letters in respect of which notict 
to produce had not been given, said that the business of giving 
notice to produce was not an academic exercise, and although 
in nine cases out of ten it might have no result, sometimes the 
complete correspondence was before the court as a result of It. 
He criticised the solicitors concerned as not having done their 


duty. 
: Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 490 


COURT OF CRIMINAL APPEAL 
PRACTICE NOTE: PRACTICE AND PROCEDURE : 
TRANSFER TO ANOTHER COURT: INDORSEMENT ON 
INDICTMENT 
Lord Goddard, C.J., Byrne and Gerrard, JJ. 
23rd February, 1953 
On this application for leave to appeal, the court found that 
there was no ground for granting the application, but that 1t 


was desirable to give a ruling to quarter sessions on the practice 
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where an indictment found at one quarter sessions was ordered 
to be tried at another ‘quarter The prisoner 
I ally indicted at quarter sessions for the County Borough 
of Dudley. He was tried before the recorder and the jury 
lisagreed. The recorder made an order for retrial and 
dered the case to be retried at the West Bromwich Borough 
According to a note which had been indorsed 
on the indictment, the recorder at West Bromwich felt a difficulty 
because he had been concerned professionally with the man on 

occasions when he had been charged with crime, so that 
he felt that it would be unsatisfactorv for him to hear the ¢ 
He accordingly ordered that the indictment should be tried at 
the Worcestershire County Quarter Sessions. No formal indorse- 
made on the indictment, and when it reached the 
Worcestershire Quarter Sessions the chairman at Worcester 
refused to try the case because an indorsement had not 
ut on the indictment saying it was to be tried at the Worcester 
Quarter Sessions. He accordingly sent it back to West 
Bromwich, and the recorder of West Bromwich sent it to be 
tried at Wolverhampton, where it was eventually tried. 


sessions. 


Was 


then 


Quarter Sessions. 


ase, 


nent Was 


been 





snire 


that it was rather unfortunate 


backwards and 


Lorp Gopparp, C.J., said 
indictment 
this manner merely because an indorsement had not been put 
m it. Section 14 of the Criminal Justice Act, 1925, which 

ided for the trial of a case at some other assizes or quarter 


SURVEY OF 


HOUSE OF LORDS 


BILLS 


that an should be sent forwards in 


A. PROGRESS OF 
Read Second Time : 
Transport Bill [H.C.] 25th February. 
Read Third Time: 
Act (Scotland) Act 
26th February. 


Leasehold Property and Long Leases 


Extension Bill [H.L.] 


In Committee : 
Merchandise Marks Bill [H.L.] 26th February. 
Therapeuti_ Substances (Prevention of Misuse) Bill [H.L.] 
26th February. 
B. DEBATES 


On the committee stage of the Leasehold Property Act and 
Long Leases (Scotland) Act Extension Bill, the LonD CHANCELLOR 
introduced a new subsection to cl. 1 of the Bill to cover a gap 
in the law discovered by an ingenious correspondent 

The difficulty, said Lord Simonds, arose in connection with 
Pt. Il of the Act of 1951. As Pt. IL now stood, a shop tenant 
who had received notice to quit could apply for renewal if 
two conditions were fulfilled. The first condition (called ‘‘ A ’’) 
was to be found in s. 10 (1) of the Act and was that the notice 
to quit must be one which would expire on or before 23rd June, 
The second condition (‘‘ B’’) was to be found ins. 11 (1) (4), 
that the application for renewal must be made within a month 
of receiving the notice to quit. The present Bill operated on 
condition ‘* by substituting 24th December, 1954, for 
24th June, 1 But, as it stood, the Bill said nothing about 
condition ‘‘ B.’’ This would deprive of his chance of renewal 
tenant whose notice to quit had been received a month or 

before the Bill became law, but would not expire until 


23rd June, 1953. For, before Royal Assent, he could not 


1953 
A” 
953 


more 


apply, because he did not satisfy condition ‘‘ A” as it now 
dd: after Royal Assent he would not be able to fulfil 
condition ‘ B.”’ The gap would be filled by enacting that 
in application under Pt. II of the 1951 Act should not be treated 
ut of time if made not later than one month after the 


mmencement of the 1953 Act 
The amendment was agreed to and the Bill read a third time 
26th February. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time : 

Death of the Speaker Bill [H.C.] 

lo provide that in the event of the Speaker’s death the 
Chairman of Ways and Means shall temporarily exercise the 
authority of the Speaker. 


25th February 


sessions, did not say that the court which was sending the cas 


for trial must indorse on it an order that the case was to be 





sent there. The proper course was for the clerk of the peace 
to forward all the documents in the case, together with t 

indictment, and then the court could be informed that the ca 
had been sent forward for trial from the foreign court Phe 
only provisions with regard to the section were contained in 

Assizes and Quarter Sessions (Convenient Court) Order, 1926 
para. | That order only said that indictments might be 
altered so far as necessary for the purpose of giving effect to 14 


foreign court to try the case 
matter was before the Worce 


14 enabled the 
when the 


Section 
was no reason why, 
shire Quarter Sessions and they were informed that the 1 
had been received from West Bromwich, the 
indictment should not have been altered to the General Quartet 
of Worcester. 
quarter sessions shoul 


nor the order compels the remittu 


court of trial in the 
Sessions of the Peace for the County 


have altered it themselves, and 
stand that neither the 
to alter the 


be very desirable 


Statute 
documents, although, no doubt, it would oftet 
that they should put such an indorsement on 
the indictment If the Worcestershire Quarter Session ad 
altered the trial in the indictment, which was really 
the only thing had to be altered, the could have 
proceeded and been disposed of very much sooner than it had 


court 


place ot } 


which Case 


been. 
Re Mrs. IRENE G. R. Me s, 1 t ] [1 W.L.R. 491 
Royal Titles Bill [H.C.] 260th February 
lo provide for an alteration of the Royal Style and Titles 
Read Second Time 
Pharmacy Bill [H.C.] 27th Februar 


I 
Prevention of Crime Bill [H.C.] 26th February 
Simplified Spelling Bill [H.C.] 27th February 
Tees Conservancy Superannuation Scheme, &c., Bill [H.( 
23rd February 
Read Third Time 
Town and Country Planning Bill [H.C.] 26th February 
In Committee 
Iron and Steel Bill [H.C.] 24th Februar 


B OUESTIONS 
YouTuHs (PRISON SENTENCES 
HOME SECRETARY that 
sentenced to imprisonment without thi 
Che correspon 


stated 667 youths between the 


The 
ages of 17 


option of a fine by magistrates’ courts in 1951 


and 21 were 


figures for the four preceding years were 1947, 1,646 1943, 
1,529: 1949, 635 1950, 741 
During the three years 1949-51 a total of 157 youth f th 


age were committed to institutions for mental defectives undet 
s. 8 of the Mental Deficiency Act, 1913, after being found guilty 
of an offence by a magistrates’ 

Mr. AWBERY whether the 
young lads, after being convicted of 


away to prison and then certified by the 


court 
Minister was 


petty 


ask¢ d 
lar ecny, were en 


prison doctor, though 


they had never been certified before the offencs Wou 
see that these lads were certified by two doctors, not one 
see that one of the doctors was the family doctor ? The H 


said he would look into the question 


26th Februar 


SECRETARY 


RovAL COMMISSION ON CAPITAL PUNISHMENT REPORT 


Sir Davip MAXWELL FyYFe said it was important that the 
Roval Commission should, as they were doing, study the law and 
practice of other countries in order that their report should ve 
a complete picture. He was sure the Commission understood 


anxiously awaiting their report 


26th February 


that the House was 


MURDER 


HUGHES asked whether the 
espread feeling that the British way of dealing 


DEGREES 


Home Secretary was 


Mr. HECTOR 


aware of a Wl 





with the crime of murder was wrong and unjust ; that the crime 
should be divided into two degrees ; that the question a | 
degree a convicted person was in should be determined by the 
court which tried that person and whether he would int 


legislation 
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The HOME SECRETARY said it would not be appropriate to 
discuss or debate changes of that kind whilst the report of the 


Punishment was awaited. He 
the delay was due to a deadlock 
26th February 


Royal Commission on Capital 
knew nothing of a rumour that 
in the Commission 


UNCLAIMED CHANCERY FuNDS 


The Home SECRETARY declined to introduce legislation to 
enable 41 million to be taken from unclaimed funds in Chancery, 
under appropriate Government guarantee to future claimants 
Almost the whole of the cash to the credit of the Dormant Funds 


Account constituted a hability on the Consolidated Fund to 
which it had been transferred, and the proposal would then, in 
effect, mean a direct contribution by the State. When 


Brigadier MEDLICOTT d that these funds now amounted 
to #3 million and there was in fact a good precedent for taking 
4/1 million from the fund in that 
ago to build the Law Courts, the 
look into the matter. 


mentione 
it had been done many years 
HOME SECRETARY said he would 


26th February 


STATUTORY INSTRUMENTS 


Bacon (Rationing Amendment No. Order, 1953. 5.1. 195 
No. 233. 

Canned Corned Meat (Prices) Order, 1953. (S.I. 1953 No. 245.) 
5d. 

Civil Defence Vehicles (Kelief from Duty) Regulations, 1953. 
(S.1. 1953 No. 269. 

Commonwealth Telegraphs (Cable and Wireless, Ltd., and Post 
Office) Pension Regulations, 1953. (S.I. 1953 No. 251. Sd 

Corset Wages Council Wags Regulation Order, 1953. (S.I. 
1953 No. 252.) 6d. 

Gas (Undertakings of Area Boards) (Transfer) Order, 1953. 
(S.I. 1953 No. 239 

Hawarden and District Water Order, 1953. (S.1. 1953 No. 276.) 


od. 
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Housing Act, 1952 (Registration of Conditions) Rules, 1953 


No. 250 


S.1. 1953 
These rules 


Land Charge 


registration in the Local 
Register of conditions imposed by local authorities on the resal 
or letting of houses sold by them 


concern 


Importation of Lettuce from Southern Irance (General Licences 


Scotland) Order, 1953. S.1. 1953 No. 263 (3S. 26).) 

Importation of Plants (Scotland Amendment No. 2) Order, 
1953 S.I. 1953 No. 262 (S. 25 

Iron and Steel Distribution (Amendment No. 3) Order, 1953 
S.I. 1953 No. 271.) 

London Traffic (Prescribed ltoutes N 9) Regulations, 1953 


S.[. 1953 No. 254.) 


Draft National Insurance (Mariners) Amendment Regulations 
195 5d. 

Nickel Prohibited Uses (Board of Trade Amendment No. 2 
Order, 1953. S.1. 1953 No. 2606 5d 


Nickel Prohibited Uses (Minister 
1953 S.I. 1953 No. 265 
Offals in Meat Products Order, 1953 No. 246. 5d 
Prohibition of Landing of Animals and Hay and Straw from thi 
Channel Islands (Revocation) Order, 1953. S.I. 1953 No. 247 


Retention ot Cable (Staffordshire 
No. 2) Order, 1953. 


of Supply Amendment) Order 


1953 5.1. 


and Main Under Highway 
(S.I. 1953 No. 226.) 


Stopping up of Highways (Gloucestershire) (No, 1) Order, 1953 


S.1. 1953 No. 268.) 
1953. 


Supreme Court lunds Rules, S.I. 1953 No. 264.) 


These rules make numerous amendments to the existing rules 
Wigton Water Order, 1952. S.1. 1953 No. 275.) 5d. 

Any of the above may be obtained from the Government 
Sale Denartment, The Solicitors’ Law Stationery Society, Ltd 


102-103 Fetter Lane, E.C.4. The case, unless 


tated, is 4d., post free 


price in each 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS 
any member of the staff, are responsible for the correctness of the replies 

to the Editorial Department, 102-103 Fetter Lane, Lk 4 
TRANSITIONAL PROVISIONS 
SCHED. I, Pr. Iv, PARA. 1 (3) 


ITLED LAND 
Act, 1925, 

Q. By his will of August, 1551, James appointed his wife's 
sister Eliza and his daughter Phoebe executors, and devised all his 


Undivided Shares 5! 
O} LAW Ol PROPEI ry 


real estate and bequeathed the residue of his personal estate as to 
one-half part thereof to Eliza during her life if she should so long 
remain unmarried, and subject thereto he devised and bequeathed 
all his real estate to Phoebe for her 
separate and August, iss4. In 
September, 1884, probate was granted to Eliza, power being 
reserved to Phoebe, who was then under twenty vears of 
In August, 1935, Eliza died. Our view is that there could 
have been a verbal assent vesting the property in Phoebe subject 
to the life interest of Eliza in half, so that before Ist January, 
1926, the tate had vested in Phoebe. On the other hand, 
the view has been expressed by solicitors acting for the purchaser 
of the adjoining property under the same title that it is within 
the provisions of para. 4 of Pt. IV of Sched. I to the Law of 
Property Act, 1925, vested in the 
Public Trustee, so that there is now the necessity to appoint new 
trustees in place of the Public 


A. James having died before 1897, the real estate devised by 
his will vested directly in the devisees without the need for any 
conveyance by the executors. The effect of James 
will is to give Phoebe an absolute interest in fee simple subject 


and residuary personal 


exclusive use. James died in 


ne 
One 


age. 


legal e 


and consequently became 


Trustee 


assent or 


to Eliza’s determinable life interest in an undivided moiety. 
Accordingly we agree that before 1920 the legal estate was 
vested in Phoebe subject to the legal life interest of Eliza. This 
meant that the land was “ limited to persons by way of 
succession ’’ within s. 2 of the Settled Land Act, 1882, and 
therefore constituted settled land. Accordingly, the undivided 


shares of Phoebe and Eliza being vested in possession, para. 1 (3 
of Pt. IV of Sched. I to the Law of Property Act, 1925, applied 
(the position being determined as at 31st December, 
regard is had to Eliza’s death in 1935), and, there being no trustees 
of the settlement, appointed as such by the will, Phoebe and 
eliza trustees under s. 30 (3) of the Settled Land Act, 
1925 (which applies even though James died before 1926: see 


1925, no 


became 


are answered 
given or for any steps taken 


that 


without charge, on the understanding 
in consequence thereof. All questi 


neither the Proprietors nor the Editor, nor 
ns must be typewritten (in duplicate), addressed 


4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


There having been 
Act, 1925, came int 


Emmet on Title, 13th ed., vol. II, p. 694 
two such trustees when the Law of Property 

force, Ike Price ; Price v. Price (1929. 2 Ch. 400 would not apply 
and the legal estate will have vested in the trustees and not in 
the Public Trustee. Paragraph + of Pt. IV of Sched. I to the 
Law of Property Act, 1925, appears equally inapplicable since 
the decisions seem to confine its application to cases where the 
I Higgs 


land remains settled land when the life interest ceases (/é¢ 


and Ma Contract |1927' 2 Ch. 249; Re Colyer’s Farninghar 
i: sta 1927. 1 Ch. 677), which is not the case in the present 
inst e after Eliza’s death. In our opinion, the settlement 
having come to an end without any vesting deed having been 


entitled to deal 
with Le 


Phoebe is with the legal estate as 


1lef Will Trust 


executed 
al owner in accordance under’s 


1 Ch. 360, 


benetici 


1927 


Settled Land —SETTLEMENT ENDED ON DEATH OF LIF! 


TENANT—PERSONAL REPRESENTATIVE DIES BEFORE VI 
LEGAL Estat! FORM OF GRANT 
Q. By his will A bequeathed ntey alia) his dwelling-houst 
to his wife B for her life and after her death to his three children 
and a niece Probate of A’s will was duly granted in 1921 to B 


the executrix therein named. The property, by virtue of the 


transitional provisions of the Law of Property Act, 1925, as 
id vested on Ist January, 1926, in B as tenant for life 

B subsequently remarried C and died in September, 1951, lea 

a will in which (¢ and the executor 

administered B’s own estate, but died in December, 1951, before 


i 
the dwelling-house in the persons entitled u 


3% 
settied lal 


\ 


was sole beneficiary, 


he could vest 





\’s will in his capacity as executor of a deceased tenant for lit 
B has no children by either marriage, but C has two children who 
are taking out letters of administration to his estate. 

It is now desired to deal with the said dwelling-house, but e 
is no one at the moment in whom the legal estate 1s vested 
It was thought that a grant de bonis non (with the will) of A's 


should be taken out by one of the children of A in whom 
the legal estate In view, however, o! 


would be then vested. r 
riven toa similar query in an earlier issue (see 96 Sot. J. 14 


answer! 
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this does not appear to -be so. A grant de bonis non of B’s 
estate, however, does not appear applicable, as no part of 
her own estate remained unadministered at her death. Also 


the proposed personal representative of C will have no power 
tv deal with the property. What procedure should be followed, 
ind what is the appropriate grant which should be taken out ? 


A. We consider that C did not fully administer B’s estate in 
that he failed to vest the dwelling-house in respect of which 
B had been tenant for life in the persons entitled in remainder 
\’s will. Our opinion is, therefore, that letters of adminis- 
tration (with will annexed) dé non are necessary to B's 
state and that the fee simple estate in the dwelling-house should 
be the ‘‘ unadministered estate ’’ to be included in the affidavit 
for Inland Revenue. The administrator de bonis non can then 
assent to the legal estate vesting in the remaindermen. ‘The 
Point in Practice published in our issue of 5th January, 1952, 
is not really applicable to the present case, as there no original 
erant had been obtained to the estate of the tenant for life and 
the persons entitled to such a grant had refused to apply. 


indet 


bonis 


Agricultural Holdings Act, 1948—AppLICABILITY TO 
REQUISITIONED LAND 

QY. In 1940 part of Blackacre Farm was requisitioned for the 
onstruction of an airfield. After the war the airfield became 
disused and through the medium of the Blankshire Agricultural 
Executive Committee the land was let to Farmer Black for 
wricultural purposes. The Air Ministry intend to purchase the 
freehold, but have not yet done so. The tenancy was brought 
about by means of a document made between the Air Ministry 
f the first part, the Blankshire A.F.C. of the second part, the 
Minister of Agriculture of the third part and Farmer Black of the 
fourth part. The document recites that, after the Air Ministry 
have purchased the freehold interest, the property will be 
transferred to the Minister of Agriculture, who will then take over 
the Air Ministry’s rights and liabilities. The document grants 
to Farmer Black a licence to occupy and use the property as 
agricultural land, “‘ but so that nothing herein contained shall 
be deemed to create a tenancy of the property either at law or 
equity.’’ The licence is to continue until twelve months’ notice 
to quit shall be given by either party. The document purports to 
create rights and liabilities which would have arisen under the 
\gricultural Holdings Act, 1948, if a tenancy (and not merely 
a licence) existed, but ss. 23 and 24 of that Act are expressly 
excluded. The document contains an agreement on Jarmer 
Black’s part to pay to the appropriate Ministry the annual sum 
of 4100, such sum being therein referred to as ‘“‘ the rent.’’ The 
Blankshire A.E.C. (who act as agents for either Ministry) have now 
given Farmer Black notice purporting to increase the rent to 
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£200 per annum. (1) Is the so-called licence a contract of 
tenancy within the meaning of the 1948 Act? (2) If so, te 
what extent, if any, can the provisions of the Act be excluded 
by the requisitioning or other authority ? 3) On a retusal t 
pay the increased rent, it is thought that Farmer Black will 


receive notice to quit. Will s. 24 of the Act apply to such 
notice? (4) Apart from what may be contained in the licence 
does s. 8 apply to the proposed increased rent 

A. (1) While (for reasons given in our reply to (2), below) we 


do not think that the provisions of the Agricultural Holdings Act 
1948, would apply to the agreement, we do consider that, despit 
the description “ licence 


it gives Farmer Black exclusive possession on tl 


he usual 


of a tenancy Glenwood Lumber Co., Ltd. v. Phalli| LO0O4 
A.C. 405 and Joel v. International Cireu md lair (1920 
124 L.T. 459 (C.A.), are the most recent authorities in point 
(2) The grant, however many agents were concerned, was by 
the Crown and the land not part of “ Crown Land brought 
within the Act by s. 87. This being so, the rule that the Crown 
is not bound unless named appears applicable. (The Crown 
Proceedings Act, 1947, does not appear to create new liability 


Farmer Black could 
counter-notice 1 


might 


except for tort.) (3) For the same reason 
not successfully invoke s. 24+ and give a 
should, after refusing to pay the increase (as he, of course, 


well refuse ; Nery v. Bryde {1923| A.C. 16), receive notice to quit 
(4) Also, for the same reason, s. 8, with its provision | 
arbitration, does not apply to the agreement. 
Agricultural Holdings Act, 1948 —AppLicABILity to 
BEEKEEPING 
O: A(t) 38-4 beekeeper having forty hives entitled, in yout 


view, to the protection of the Agricultural Holdings Act, 1948 


(2) Do bees come within the definition of livestock given in 
s. 109 (3) of the Act 
A. In our opinion, if the tenant is a beekeeper by calling and 


the hives occupy a substantial part of the premises, he is entitled 
to the protection of the Act. We that, though bees 
are not slaughtered, the definition in s is sufficiently wick 
to cover them as being creatures kept for the production of food 
In connection with the first point we would draw attention to 
the Landlord and Tenant Notebook,’’ at 95 SoL. J]. 620, in 
which it was argued that a county court decision that the keepin: 
of a number of hens and growing of some fruit for profit made 
certain premises an agricultural holding was, in the circumstance 


consicet 
109 (3) 


wrong. ‘The decision does not appear to have been appealed 
but if beekeeping should be a side-line in the case submitted the 
tenant would not, though bees be livestock, In our opinion b 


tenant of an agricultural holding. 


NOTES AND NEWS ' 


Miscellaneous 
PARKS AND ACCESS TO 
NTRYSIDE ACT, 1949 
SURVEY OF RIGHTS OF Way 
the following notices of the preparation of draft maps and 
statements under s. 27 of the above Act, or of modifications to 
raft maps and statements already prepared, have appeared 
e the table given in our issue of 14th February (ante, p. 109). 


NATIONAL 
COl 


THE 


PUBLK 


lap and statement — of | 
29th April, 1952 | 


Last date for 
eying Districts covered by draft Date of receipt of 
rity Inap and statement notice representations 
or objections 
ire Charlton Kings Urban District | 18th February, | 29th June, 1953 
Count | | 1953 
( | | 
| 
pton Daventry Borough Yth kebruary, 29th June, 1953 
| 1953 
{ } 
} Daventry Rural District Yth February, } 20th June, 1953 
1953 } 
| | 
rland | Blyth — Borough, Ainble, | 17th February, | 30th June, 1953 
‘ t | Ashington, ind Prudhoe | 1953 | 
Cour | Urban District 
Surrey | Administrative County of | 4th February, } 16th March, 195 
: Surrey : modifications to draft | 1953 | 
| | 
| 


| 


ROCHDALE DEVELOPMENT PLAN 
The Minister of Housing and Local Government has approved 
with modifications, the development plan for the County Borough 
of Rochdale. The plan, as approved, will be deposited in the 
council offices for inspection by the public. 


L.C.C. DEVELOPMENT PLAN INQUIRY 
Objections relating to Deptford, Islington and Southwar! 
begin to be heard at 10.30 a.m. on Monday, loth March, at the 


inquiry into objections to the development plan for the Coun 
of London. 


\ special university lecture in laws on “ The Court ind 
Domestic Tribunals”’ will be given by The Rt. Hon. Lord Justice 
Morris, P.C., C.B.E., M.C., at King’s College, Strand, W.C.2 
at 5.30 p.m. on Fuesday, 10th March, 1953 Phe chair will be 
taken by Professor Kk. H. Graveson, LL.D., 5.J.D., Prot I 
Law and Dean of the Faculty of Laws in the univ rf 
London. ‘The lecture is addressed to students of the uni 
and to others interested in the subject. Admission i 


without ticket 


Wills and Bequests 
olicitor, of Booton, Nor 


Mr. Malcolm Clark, retired 


formerly of IXing’s Bench Walk, Temple, left 418,465 (414,159 n 


) 


it created a tenancy, as in substance 
terms 
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SOCIETIES 


The annual general meeting of the Iste or Wicur Law _ delivered a presidential address on ‘‘ The Influence of Remedies 
SoclETY was held at Newport on 19th February, when the on Rights” in which he said that the extent of such influence 
following officers were elected: President: Mr. C. F. Hiscock was shown to depend, in large measure, upon the judicial freedom 
Vice-President : Mr. F. W. H. Cool: Hon Treasurer: Mr. H of the judges, which was now considerably more limited than in 
Lloyd Bunce ; and Hon. Secretary: Mr. E. A. McCullagh the earlier Victorian era. The reason for this was considered to 
be primarily due to the increased part now taken by statute. 
\ccordingly, although it was impossible to foretell with certainty, 
it appeared that the influence of remedies on rights was likely 


At the annual meeting of the INCORPORATED LAW SOCIETY 
to be less now than formerly 


OF MERTHYR TYDFIL AND ABERDARE, held on 19th February, 
Lt.-Col. T. Martin Phillips, T.D., B.A., LL.B. (Aberdare), was 
elected President for the year 1953. Mr. D. J. Davies (Mountain 
Ash) was elected Vice-President, and the Hon. Secretary and Ihe annual dinner of the CHELTENHAM LEGAL ASSOCIATION 
Hon Treasurer (Messrs. W. J. Canton and Taliesin Griffiths) which was held in Cheltenham on Friday, 20th February, 1953, 
were re-elected for the twenty-first successive year was attended by forty-two members and _ articled clerks 
Mr. Dingwall L. Bateson, C.B.E., M.C. (the President of The 

Law Society), was present and responded to the toast of ‘‘ The 

The annual dinner of the BENTHAM CLUB—the association of | Law Society’ proposed by Captain P. M. C. Hayman (County 
law graduates of University College, London—took place on Court and High Court Registrar The President of the 
Tuesday, 24th February, 1953, at University College, London \ssociation, Mr. Theo L. Thompson (the Mayor of Cheltenham), 
Over seventy members attended the dinner, and the President, presided, and responded to the toast of ‘‘ The Association ”’ 


The Rt. Hon. Sir Raymond Evershed, Master of the Rolls, proposed by Mr. Kk. I. B. Yeaman (an articled clerk). 


OBITUARY 


Mr. S. A. CAVE Mr. C. J. ODHAMS 


Mr. Stephen Aylwin Cave, retired solicitor, formerly of New Mr. Charles James Odhams, solicitor, of Fleet Street, died on 
Milton, Hants, has died at the age of 74+. He was admitted in 5th February, aged 81. He was admitted in 1894. 
1904. eee 
Mr. G. R. CRAN Mr. M. PIESSE 
Mr. George Rose Cran, retired solicitor, formerly of King’s 
Bench Walk, Temple, died on 20th February. He was admitted 
in 1897 Mr. R. N. SALT 
Mr. D. DOBIE 
\ ; iin Mr. Reginald Nowell Salt, solicitor, of Shrewsbury, died on 
Mr. Douglas Dobie, solicitor, of ¢ hester, died on 10th February, 13th February, aged 87. He was admitted in 1895. 
aged 91. Admitted in 1884, he was Chester's senior solicitor, ; 


Mr Montagu Piesse, solicitor, of Cheapside, died on 
2nd February. He was admitted in 18960. 


. Mr. W. E. SAUNDERSON 

Mr. B. R. EVERETI , ; : . 

7 rae Mr. William Edward Saunderson, solicitor, of Hammersmith, 
Mr. Bernard Richard Everett, solicitor, of London, .C-4, and — London, W.6, died on 5th February. He was admitted in 1930. 


Maidstone, died on 7th February. He was admitted in 1904. 
Mr. W. B. SHOOSMITH 


Mr. N. C. GOODY cad ;' 
It i DY M1 William Buxton Shoosmith, retired — solicitor, — of 
Mr. Neville Clittord Goody, the oldest solicitor practising in Northampton, died on the 3rd February aged 90. He was 
Colchester, has died at the age of 80. He was admitted in 1898. Clerk of the Peace for the Borough of Northampton, and was 
admitted in 1888. 
» > > ms P ’ 
Mr. P. R. GRAY Mr. W. H. WATSON 
~ dar , » — _ , Ss ~ ‘ ‘ Pa . 

| nel —— at ye seapene we Halifax, died on Mr. William Henry Watson, retired solicitor, formerly of 
3th February. He was admitted in 1915 and was a past president Cannon Street, E.C.4, died on 24th February. He was admitted 

of Halifax Law Society. ‘nm 1011 ; ; 


Mr. J. HOUGH 


Mr. James Hough, the oldest solicitor practising in Stockport, 
died on 17th February, aged 79. He was admitted in 1904 


Mr. W. L. WILLIAMS 
Mr. Walter Levi Williams, solicitor, of Fishguard, died on 
5th February, aged 85. He was admitted in 1911. 
Mr. R. T. WILSON 
Mr. Reginald Thorp Wilson, solicitor, of Sheffield, has died. 
He was admitted in 1891. 


Mr. R. P. JENKINS 
Mr. Ralph Percival Jenkins, solicitor, for many years senior 
partner of Messrs. Young, Jackson, Beard & King, of London, 
W.1, died on 17th February, aged 77. He was admitted in 1899, Mr. W. R. WILSON 


Mr. A. E. KIDD Mr. William Roberts Wilson, solicitor, of Leeds, died recently 
at the age of 77. He was admitted in 1897 and was clerk to the 


Mr. Andrew Edwin Kidd, solicitor, of North Shields, died on 
Calverley Joint Hospital Board for 40 years. 


20th February, aged 83. He was admitted in 1893 and was 
Clerk to the Magistrates at Tynemouth from 1923 until August, Mr. W. H. WINDER 


1952, when he retired owing to ill health ; 
Mr. William Henry Winder, solicitor, of Lancaster, has died 


Mr. C. H. MARTIN aged 71. He was admitted in 1909. 





Mr. Cecil Hague Martin, solicitor, of Nottingham, died one 
16th February, aged 63. He was admitted in 1919 “THE SOLICITORS’ JOURNAL” 
Me. P. H. MICHELMORE Editorial, Publishing and Advertising Offices : 102-103 Fetter Lane, 
pay London, E.C.4. Telephone: CHAncery 6855. 
Mr. Philip Hellard Michelmore, solicitor and Clerk of Sidmouth Annual Subscription: Inland £3 15s., Overseas £4 5s. (payable 
Urban District Council for many years, died on 18th February, — yearly, half-yearly or quarterly in advance). 
aged 79. He was admitted in 1901, Advertisements must be received first post Wednesday. 
Mr. F. B. NASH Contributions are cordially invited and should be accompanied by the 
andl adi ait wes name and address of the author (not necessarily for publication). 
Mr. Frank Beddoes Nash, solicitor, of Swansea, died on The Copyright of all articles appearing in THE Soticitors’ JOURNAL 
15th February, aged 77. He was admitted in 1599, is reserved. 











